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EDITORIAL

Aj v tomto kalendarnom roku budeme prednostne zaradovat do obsahovej zostavy nasej
edicie prispevky tykajice sa problematiky verejnej spravy, resp. jej sticasti a zaroven budeme
reagovat na aktuédlne problémy spoloéenského vyvoja véeobecne a vyvoja verejnej spravy
zvlast.

V stlade s naznacenym zédmerom prvy prispevok (Adamcova) rozobera aktualne postupy
skimania verejnej spravy a zaroven analyzuje zakladné procesy tvoriace jej sucast.
Nasledujica dvojica ¢lankov je venovand problematike obecnej samospravy a Uzemne
sa viaze na tri Staty V4. Obsahovo sa dotyka normotvorby obci v relacii spoloc¢nych
a rozdielnych znakov v Ceskej republike a Slovenskej republike (Palus — Sciskalova), ako aj
lokalnej klimatickej politiky (Ostachowski, Podgérska-Rykata).

Druhd dvojica prispevkov analyzuje dosah ochorenia Covid 19, ktory zasahuje vsetky
oblasti Zivota spolocnosti, verejnl spravu nevynimajlc. Prvy prispevok z uvedenej dvojice
(Korn) v teoretickej rovine skima problém ochrany zakladnych prav a slobéd v kontexte
normativnych pravnych aktov prijimanych organmiverejnej mociv zdujme ochrany verejného
zdravia, vratane Ulohy Ustavnych stidov v tomto procese. Druhy prispevok analyzuje dopad
Covidu 19 na konkrétny segment verejnej spravy v prostredi Ceskej republiky (Pelledova).

Editors
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AKTUALNE PRISTUPY A PROCESY
VO VEREJNEJ SPRAVE

CURRENT APPROACHES AND PROCESSES
IN PUBLIC ADMINISTRATION

Maria Adamcova

Abstrakt

Poznanie jednotlivych pristupov k verejnej sprave nam pomaha désledne pochopit identitu
verejnej spravy. Medzi zakladné pristupy k verejnej sprave zaradujeme interdisciplinarny
pristup, pristup k verejnej sprave s medziiodborovym charakterom a pristup, ktory
podporuje verejni spravu ako samostatni vednl disciplinu. Klasicky metodologicky
postup je zdkladom systémového, instituciondlneho a Strukturdlno-funéného pristupu
k verejnej sprave. V stlade s predchadzajicimi pristupmi vznikaju aktuélne podoby verejnej
spravy, ktoré st ovplyviiované procesmi europeizacie a regionalizacie.lch désledkom
je hladanie zodpovedajlicej verejnej spravy, ktord by bola efektivna a poskytovala kvalitné
sluzby obcanom. Pri tomto hladani sa ukazuje, ze klGéom je prave miera centralizacie
a decentralizécie vo verejnej sprave.

Klaéové slova

vefejna sprava, evropeizace, regionalizace, centralizace, decentralizace

Abstract

Knowing the individual approaches to public administration helps us to thoroughly
understand the identity of public administration. Among the basic approaches to public
administration we include an interdisciplinary approach, an approach to publicadministration
with an interdisciplinary character and an approach that supports public administration
as a separate guided discipline. The classical methodological procedure is the basis
of a systemic, institutional and structural-functional approach to public administration.
In line with the previous availability of the current form of public administration, which
are influenced by the processes of Europeanization and regionalization. They correspond
to an adequate public administration that would be efficient and provide quality
services to citizens. In this search, it turns out that the key is the degree of centralization
and decentralization in public administration.
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Aktudlne pristupy a procesy vo verejnej sprave

Keywords

public administration, europeanisation, regionalisation, centralisation, decentralisation

Uvod

Zamerom prispevku je oboznamit a priblizit zaujemcom o verejnl spravu, ¢i uz sa jedna
o odbornu verejnost, alebo pracovnikov vo verejnej sprave s pristupmi k verejnej sprave,
pretoze to povazujeme za dolezité s dévodu objektivnej diskusie ¢i dialogu tykajuceho
sa akychkolvek otazok a problémov vo verejnej sprave. Zarovern pozornost upriamujeme
na prebiehajlce procesy vo verejnej sprave. Jedna sa o novsie procesy ako je europeizacia
a regionalizécia, ktoré maju vplyv na zmeny vo vnutri &lenskych krajin EU, ale aj na samotny
chod EU. Pristupujlce krajiny alebo krajiny, ktoré by mali zaujem o ¢&lenstvo EU su tiez
pod tlakom tychto procesov. Daldimi procesmi, ktoré su predmetom tohto prispevku
st procesy, ktoré by sme mohli nazvat klasickymi a to si centralizacia a decentralizacia
verejnej spravy. Obidva procesy st aktuélne, ale uskutocnujd sa v podmienkach demokracie
a demokratickych poziadaviek, ktoré vyplyvaju z agendy EU na kvalitn(, efektivnu a vykonnu
verejnu spravu. Pre naplnenie tychto poziadaviek je potrebné poznat silné a slabé stranky
centralizacie , decentralizécie a ich dopady hlavne na miestnu spravu ¢o je aj dalsim zamerom
prispevku. Vychodiskom celého prispevku je myslienka, Ze tieto procesy prebiehaju a budu
prebiehat vo verejnej sprave a zéroven budu determinovat zdsadné zmeny vo verejnej
sprave pri dodrziavani a zachovavani jej demokratickej podstaty.

Pristupy k verejnej sprave

Aktudlne otazky tykajuce sa réznych poddb verejnej spravy aj na zaklade vztahov medzi
nimi, presnejSie povedané kvality kazdej podoby poukazuju nielen na opodstatnenost
viacnasobnej identity verejnej spravy, ale aj na nevyhnutnost jej rozvoja vo vsetkych
podobach a vo vzajomnych vazbach.

Vykon verejnej spravy obstaravaju spravidla spravne organy clenskych krajin, ktoré su
organiza¢nou stcastou verejnej spravy daného statu, ale funkéne predstavuju stcast spravy
Eurépskej Unie.

Osobity vyznam nadobulda pohlad v tomto kontexte na pojem ,novej spravovanosti”. Tato
by mala byt spravovanostou jednotnejSou nez tomu bolo doposial. Analyzovat verejnu
spravu vo véetkych jej podobéch nas méze presveddit o tom, ze vietko podstatné moze
byt ,viditelné vopred” a ¢i mozno vo vyvoji verejnej spravy pozorovat viac jednoty alebo
diverzity, popripade ¢i sa stotoznit s nazormi, ze dochéadza ku krize identity verejnej spravy.
V administrativnom zékonodarstve krajin EU sa uplatiiuje urcitd ,otvorend koncepcia”,
ktord umozriuje udrzat vyssiu mieru flexibilnosti rozhodovania vo verejnej sprave v réznych
situdciach. Z pohladu konania statnych a samospravnych zamestnancov a inych verejnych
institucii sa odporuca spoliehat sa na vSeobecné poznatky a opierat sa o zakon a pravne

predpisy.
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Verejna sprava je spolocensky fenomén, ktory zasahuje do vsetkych oblasti spoloc¢enského
zivota, ale aj prakticky vykonavanou cinnostou. Preto vychodisko jej jednotlivych podéb
tvori véeobecny pohlad na vztah verejnej spravy1. ako prakticky vykonavand cinnost, 2.
ako vednu disciplinu a 3. ako studijny odbor (popripade studijny predmet na fakultach
spoloc¢ensko-vedného ¢&i, ekonomického a pravneho zamerania). Funkény vztah medzi
uvedenymi oblastami sa da vyjadrit zhodnym oznacenim istych okruhov praktickej ¢innosti,
ktoré vyzaduju znalost, sumu poznatkov. Pripravou na vykonavanie praktickych cinnosti
je teda stadium prislusnych vednych disciplin. Ako priklad mézeme uviest: poskytovanie
ekonomickych sluzieb, ktoré si vyzaduje studium ekondmie, ktorej obsah tvoria poznatky
parcidlnych ekonomickych vied, podobny priklad plati aj pri pravnych sluzbéach, ktoré
si vyzaduje Studium prava obsahujiceho poznatky préavnych vied atd.
Tieto skutocnosti poukazuju na obojstranné vzidjomné vztahy medzi vsetkymi zlozkami,
ktoré vytvaraju prepojeny komplex, pri¢com optimalny rozvoj kazdej z nich si vyzaduje dobre
fungujuce vztahy s ostatnymi. Kvalita kazdej z uvedenych zloZiek je vyznamne ovplyviiovana
kvalitou a vztahmi medzi nimi.
Ked hovorime o verejnej sprave to znamena, zZe kvalita praktickej ¢innosti je ovplyviiovana
Urovnou rozvoja vednej discipliny — verejna sprava — a kvalitou v tomto odbore. Podobne
to plati aj opacne, kvalitné Studium verejnej spravy suvisi s praktickou ¢innostou a rozvojom
vednej discipliny verejna sprava.
Néazory na verejnl spravu ako vednu disciplinu v podmienkach SR a CR su zatial odligné.
Z hladiska klasifikacie a utriedenia jednotlivych pristupov k verejnej sprave, ktoré pozname
by sa dali usporiadat do nasledovnych skupin.
Prva skupinu tvoria nazory, podla ktorych problémom nie je urcenie, ¢o je verejna spréava
ako socialna kategoéria a aké je jej funkcia v spolocnosti a State. Skor sa jedna o volné spajanie
pristupov, tedrii tykajlcich sa verejnej spravy, $kél myslenia a paradigiem, pri ktorych sa
nedé urcit nejaky spolocny stbor hodnét, cielov a praktik, ktoré by sa mohli pouzit pri
definovani verejnej spravy. Prave takéto vedecké poznavanie jednotlivych stranok ¢i zloziek
verejnej spravy sa stava dostato¢nym a uplatiiovanie jednotlivych poznatkov a postupov
uz existujucich vednych disciplin klticovym. Jedné sa o interdisciplinérny pristup k verejnej
sprave.
Do druhej skupiny by sa dali zaradit nézory, podla ktorych verejna sprava sice samostatnou
vednou disciplinou nie je, ale tvori isté vnltorne spaté zoskupenie rovnakych alebo
pribuznych pristupov a ich uplatnenie spéja spolo¢ny objekt skiimania. Vdaka tomu tvoria
$pecificky zvézok, ale spolu netvoria funkéne prepojeny a vnatorne konzistentny celok.
Je to typicky priklad medziodborového pristupu k verejnej sprave. (Pomahac¢, Vidlakova,
2002; Adamcova, 2018, s. 278).
Pre tretiu skupinu je vychodiskom deklarovanie verejnej spravy ako vednej discipliny so
svojimi vlastnymi pristupmi, predmetom &i paradigmami. Predmetom verejnej spravy ako
samostatnej vednej discipliny je ,institucionalne usporiadanie poskytovania verejnych
sluzieb vo verejnom zaujme.” To, ¢o spaja odbornikov a predstavitelov vsetkych troch
skupin a v ¢om prevlada zhoda medzi nimi je nasledovné:

1. verejna sprava zabezpecuje spravu veci verejnych a to vo verejnom zaujme

2. je komplexnou organizaciou, dynamicky sa vyvijajicou (v priestore a Case), ktorej

zakladné Urovne su tvorené orgdnmi Statnej spravy, samospravy a verejnopravnymi
korporéciami, pri¢om tieto orgény su vertikélne a horizontélne usporiadané
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3. je nevyhnutnou a integralnou sucastou akéhokolvek statu
4. ako praktickd cinnost je prejavom verejnej moci, ktora je vymedzena platnou
legislativnou Upravou
5. je oblastou ludskych vztahov, v ktorych dochadza k vymene hodnét
6. verejna sprava je medidtorom medzi politickymi komunitami a obéanmi ako aj medzi
komunitami navzajom
7. je ovplyviiovana, funkéne, organizacne, materidlne personalne politickym dianim,
pricom tento vplyv je diferencovany v zavislosti od danej zlozky verejnej spravy a jej
stupna.
Na zéklade tradi¢ného metodologického kritéria by sme mohli uvazovat o dalSich pre vedu
a prax prospesnych pristupoch k verejnej sprave. Ako jeden z klGcovych sa javi systémovy
pristup k verejnej sprave. Vychodiskom je predmetne ohrani¢eny systém, pricom pod
systémom chapeme komplex casti, navzajom na seba pésobiacich, ktory je ohraniceny.
Myslienka systému sice obsahuje predstavu, ze urcitd skupinu javov mozno navonok
ohranicit, tym vsak este nevypoveda o druhu a stélosti tychto hranic. Tie je mozno urcit
empiricky v kazdom konkrétnom pripade. Systémovy pristup v tejto podobe pouzivame
vyslovene formalne. Preto nie je mozné na jeho zaklade vyvodzovat zévery o skutoénych
i obsahovo blizsie uréenych kauzalnych vztahoch. Formalne hladisko systémového pristupu
umoznuje prezentovat verejnl spravu ako zlozeny systém s tromi relativne samostatnymi
podsystémami Statnej spravy, samospravy a verejno-pravnych korporacii. Prvy z nich
univerzalny podsystém Statnej spravy ma resp. mdze mat najviac vazieb k ostatnym
subsystémom a nachddza sa v akomkolvek type Stdtneho zriadenia. Druhy z nich
je subsystémom samospravnym, ktory je najdemokratickej$im podsystémom verejnej
spravy a je budovany z dola. Treti subsystém, ktory vlastnym pésobenim organicky doplriuje
oba predchéadzajice subsystémy nie je univerzélnym, ale Ucel zriadovania korporécii ma
umoznit urcitym sluzbam, aby boli ¢inné v prospech verejnosti. Aj ked'sa jedna o relativne
samostatné subsystémy, ich poslanim je spravovat veciverejné, zvySovat Groven spravovania,
jej kvalitu, iniciovat podnety, navodzovat potrebni spolupracu a vylucovat to, ¢o je posobi
negativne a Co je neuzitocné vo vzajomnych vztahoch. Spolo¢né vetkym subsystémom
je vsak to, ze kazdy z nich vyvija ¢innosti na riadenie a Specializované vykonné ¢innosti. Preto
musi byt formélna podoba systému verejnej spravy doplnena systémom cinnosti, ktory sa
prezentuje ako ovela délezitejsi a dava verejnej sprave materidlny zéklad.. Z materidlneho
hladiska je d6raz kladeny na ¢innosti/ aktivity, ktoré verejnu spravu predstavuji ako systém
akceptovatelnych, dobre pripravenych, kooperujicich a vykonnych aktivit. Cely systém
aktivit je smerovany k mnohym cieflom a preto obsahuje aj dynamickd danost. Okrem toho
systém verejnej spravy na baze aktivit umozriuje plnit verejnej sprave velké mnozstvo tloh
rézneho druhu. Systémovy pristup novym spésobom prispieva k chapaniu verejnej spravy
v jej statickej a dynamickej dimenzii.
Druhym pristupom podla metodologického kritéria je pristup vyplyvajici z definicie
predmetu verejnej spravy, institucionalny pristup. Jedna sa o Specifickd institlciu, v ktorej
je obsiahnuté jadro praktickych informacii a systémy ludského spravania. Pojem institticie
verejnej spravy slvisi s pojmom institucionalizacie verejnej spravy. Jedna sa o proces,
ktorym dochadza k interakcii medzi podsystémami, ale aj medzi institGdciami, ktoré ich
tvoria a vznikd medzi nimi siet vztahov. Povaha a charakter tychto vztahov sa potom stéava
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délezitym zakladom pre tvorbu a zmenu vo verejnej sprave, alebo len jej parcidlnej casti.
napr: legislativy, alebo organiza¢ného usporiadania, ¢i vzniku alebo zaniku niektorych
institucii.

Tretim pristupom, ktory sa ponuka je Strukturalno-funkény pristup, ked' pod verejnou
spravou moézeme rozumiet organicky zlozend struktiru s relativne samostatnou Struktirou
prvkov, ktorymi st Ulohy, organizacna zakladna a prostriedky Statnej spravy, samospravy
a verejno-pravnych korporécii. Struktira ndm umozfuje pochopit $trukturalne prvky napr.
Ulohy statnej spravy, Ulohy samospravy a verejno-pravnych korporacii a v nadvéznosti
na ich dynamickost poznat ich fungovanie. Ulohy st st&astou funkcii, ktoré pIni verejna
sprava ako celok popripade jej jednotlivé podsystémy. Vnutorny obsah verejnej spravy
je podmieneny spésobom jej fungovania a plnenia si vSeobecnych a konkrétnych funkcii.
Vsetky tri pristupy k verejnej spravy st potvrdenim toho, Ze klasicky metodologicky postup
je neprekonany a vytvara pre verejnu spravu moznosti, ktoré by sa dali vyuzit napr. aj pri
tvorbe modelov verejnej spravy, alebo pri rieseni akychkolvek problémov, ktoré aktualne
vznikaju v tedrii a praxi verejnej spravy. Znalosti a vyuzivanie tradi¢no- metodologického
postupu prispievaju aj k potvrdeniu toho, Ze verejnd sprava je samostatnou vednou
disciplinou.

ClenstvovEUainych eurépskych struktirach sivyzaduje verejnt spravu, ktoré je zodpovedns,
zarucuje Standard integrity, predvidatelnost, zakonnost v spravnych rozhodnutiach a ktora
je predmetom kontroly a moznosti sidneho preskiimania.

Europeizacia a regionalizacia verejnej spravy.

Europeizaciu chdpeme ako rastlci proces premien a orientacie smerovania a povahy politiky
tak, Ze sa politickd a ekonomickd dynamika Eurépskej Unie stava sucastou organizacnej
logiky narodnych politik a ich tvorby. Vychodiskom je myslienka, Ze proces europeizacie
verejnej spravy neovplyviuje len &lenské krajiny EU, ale aj dalsie krajiny Eurépy. Jednym
z aspektov europeizicie je poziadavka, aby bol vyvoj v regidnoch ¢lenskych Statov
porovnatelny. K splneniu tejto poziadavky je potrebné vyriesit dva zasadné problémy:

1. je potrebné zvladnut institucionélne problémy, spojené s vybudovanim prislusného
organu, ktory bude na vnutornej Grovni zodpovedny za koordinaciu a riadenie
regionalneho rozvoja

2. je potrebné vytvorit také regionélne clenenie, ktoré bude kompatibilné s klasifikaciou
NUTS. (Nomeclature of Territorial Units for Statistics).

Pritom je potrebné mat na pamati, Ze europeizacia nie je jedinym procesom, ktory ma
vplyv na zmeny vo verejnej sprave ¢lenskych krajin. Krajiny st neustale pod silnym tlakom
zo strany Eurépskej komisie, ktorad pozaduje, aby zavadzali urcity konkrétny model politicky
decentralizovanej regionalizacie, ktord je sucastou eurdpskych predpisov, o ktoré sa
opiera systém §tandardizovanych klasifikaénych jednotiek NUTS. V ramci EU sa uplatiuje
celkom 6 Grovni NUTS, ktorych zakladné charakteristiky tvoria rozloha a pocet obyvatelov.
Jednotlivé Grovne NUTS st oznacované rimskymi cislicami od O po V, pricom medzi
region. Tvorba a formovanie regiénov je determinovana predovsetkym ako funkény systém,
t. j. ako ekonomicka a socidlna jednotka spoloc¢nosti, schopné zabezpecit hospodarsky
rozvoj a kvalitu Zivota obyvatelov Zijucich v jej priestore. Regionalizécia je teda cinnost
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smerujica k vymedzeniu Uzemnych jednotiek. Regionalizéciu mdézeme uskutocériovat
smerom zdola nahor formou zoskupovania mensich tzemnych jednotiek do vacsich celkov
na zéklade spoloc¢nych znakov, rozclefiovanim z vacésich tzemnych jednotiek na zaklade
vyskytu pocetnosti, pripadne rozvojovej trovne regionalizacnych prvkov.

Vzhladom k tomu, Ze substatni aktéri st sic¢astou dohéd o stidrznosti a zohravaju dlohu pri
regonalizacii a implemantacii politik EU, je potrebné za déleZiti premennu povazovat aj
regionalizaciu.

Regionalizaciou rozumieme rozvoj nového druhu politik a politického rozhodovania,
v ktorom sa vyznamnym prvkom stdva geograficky priestor, v ktorom s vykonavané
verejné Ulohy. Regionalizacia vytvara nové Struktdry a postupy, v rdmci ktorych sa regién
stadva novym férom pre mobilizaciu, spolupracu, participaciu a demokratické sebaurcenie.
Pripominame, Ze univerzalny model regionalizacie a kreovania regiénov v rdmci centrélno
lokélnych vztahov vo verejnej sprave v tedrii a praxi nie su. Zvlast to plati pre krajiny viacej
centralizované, ktoré by to privitali. Preto povazujeme europeizaciu a regionalizaciu verejnej
spravy za premenné, ktoré menia podobu vnutrostatneho institucionalného usporiadania.
Zarovenn mézeme badat, Ze proces europeizicie a regionalizacie vytvara najroznejsie
typy politickych sieti ako aj navrat k novému institucionalizmu, ktory vychadza z toho,
Ze institucie maju vyznam v ovplyviiovani spravania sa a jednania aktérov (Statnej spravy
a samospravy). Kazdy z aktérov vyuZiva svoje pravne, organizacné, financné, politické
a informacné zdroje, aby maximalizoval svoj vplyv na vysledky, pricom sa zarover pokdsa
minimalizovat nebezpedie zavislosti na ostatnych aktéroch. V tejto suvislosti je potrebné
spomenut, ze do procesu zmien vo verejnej sprave s zacleneni dali aktéri, ku ktorym patria,
zédujmové skupiny, sociélni partneri a mimovladne organizacie. Zmieneni aktéri predstavuju
spoluhracov verejnej spravy, usiluji o dosiahnutie spolo¢nych cielov. Tato spolupraca
zahrnuje velky pocet horizontalnych a vertikélnych interakcii, ktoré prechadzaju réznymi
uroviiami rozhodovacieho procesu. Vzhladom k tomu, ze aktéri maju status spoluhracov/
partnerov verejnej spravy to neznamend, ze maju volné ruky. Existuje tu miniméalna
povinnost clenskych statov dodrziavat ustanovenia eurdpskych nariadeni. Konkrétne
nariadenie Rady 1260/1999 pozaduje vytvorenie Sirokého a efektivneho zdruzenia vsetkych
relevantnych organov a zmieriuje sa o potrebe zapojenia regionalnych a miestnych uradov
a dalsich organov verejnej spravy, tak aj hospodarskych a sociadlnych partnerov. Okrem toho
je potrebné brat do Gvahy, Ze rozsah a miera decentralizécie jednotlivych ¢lenskych krajin
je odlisnd. Dochadza tu ku konfrontécii principu partnerstva vznikajiceho na spolupraci
substatnej, Statnej a eurdpskej Urovni a vysoko rozdielnych teritoridlnych vztahov. Preto
vplyv europeizécie na verejnu spravu lenskych krajin EU sa stadva pomerne kontroverznou
témou. Analyza tychto procesov sa vyrazne li$i od teoretickych ocakavani a vysledkov.
Niektori teoretici vidia tieto procesy ako stcast rozpadu narodnych autorit a ako krok smerom
k Eurépe regidnov, dalsi, zdéraznuju, ze transfer zdrojov a zodpovednosti na substatnej
Urovni spésobuje omnoho vadsiu zavislost regidnov na narodnej Urovni alebo ini tvrdia,
ze kvoli ndrodnym rozdielom prebehne mobilizacia a posilnenie regiénov len v niektorych
¢lenskych Statoch, zatial ¢o v dalSich sa tieto procesy vébec neobjavia. Europeizacia
je pomerne novy fenomén. Nezalezi na tom, akd definiciu europeizacie prijmeme, pretoze
europeizacia je vzdy spojena s takymi pojmami ako je inovécia, modernizacia a vacsinou
obsahuje proces zmeny. Podla Olsenovho nazoru (Olsen, 2003, s. 334) mézeme identifikovat
pat moznosti ako popisat zmeny v rdmci europeizacie



CENTRAL EUROPEAN PRPERS 2022/X/1 15

. zmeny vonkajsich teritoridlnych hranic
. rozvoj vlddnych a spravnych institlcii na eurépskej drovni
. export eurépskeho spdsobu organizovania politického priestoru a vladnutia
. politicky projekt , podpory vytvorenia jednotnej a politicky silnej Eurépy

5. prenikanie institlcii eurépskej Urovne do nédrodného a substatneho systému vlady.
V kazdom pripade sa jedna o adaptacny tlak, ktory vytvara proces europeizécie a je zavisly
od miery stladu medzi eurépskymi institiciami a vnitornymi struktirami verejnej spravy. Pri
skimani procesu europeizacie verejnej spravy prostrednictvom nového institucionalizmu
zohravaju ddlezitl GUlohu dve zasady, zdsada vhodnosti a zdsada vyhodnosti. Obidve zésady
s Uzko spojené s procesmi regionalizacie verejnej spravy a vytvaraju nan tlak. Vysledkom
zmienenych procesov je rozvoj mnohouroviiového vlddnutia ako novej formy popripade
rozvoja nového modelu vladnutia.
Europeizacia na jednej strane vytvara tlak na vytvorenie vhodnych institucionalnych Struktar
a na strane druhej vedie k redistriblcii moci medzi relevantnymi aktérmi v politickom,
socidlnom a ekonomickom systéme. Zaroven k tomu, naco upozoriuju ekondémovia
substatna mobilizacia v urcitych pripadoch vedie k redistriblcii zdrojov, ¢im vytvara
prilezitosti pre uplatnenie vplyvu niektorym aktérom.
Podobne ako neexistuje jednotny ndzor na podstatu europeizacie neexistuje ani ziadny
jednotny model regionalizacie. V zdsade je rozhodujlica kategorizacia NUTS pretoze
nevytvéra len Statistickl jednotku pre analyzu regionélnych rozvojovych programov
a planov, ale tiez definuje Groven, na ktorej prebieha aj Gzemné spréva krajiny. Zriadovanie
politicko-spravnych regiénov a nazory na tento proces sa Stiepia v ramci politickych stran
ako aj v rdmci odbornych (akademickych) kruhov.
V zavere tejto Casti mézeme konstatovat, Ze europeizacia a regionalizacia si povazované
za premenné vnutrostatnych institucionalnych a politickych zmien. Podmienuju aj vznik
réznych typov verejnej spravy. Ulohou subjektov verejnej spravy je zdielat podobné ciele,
hladat nastroje a spolo¢ne interpretovat ziadlce premeny vo verejnej sprave. Europeizacia
a regionalizacia verejnej spravy ma stimulovat spolupracu medzi regionmi ako substatnymi
aktérmi, pokial' sa to nebude diat potom sme nepochopili podstatu europeizécie
a regionalizacie verejnej spravy, ¢o je na skodu tedrie a praxe verejnej spravy.
Europeizacia a regionalizacia verejnej spravy je zalozend na principe partnerstva, ktory
predpokladd, Ze spravovanie meni hierarchické vztahy medzi centralnymi a lokalnymi
Grovhami verejnej spravy v &lenskych krajindch EU. Vychodiskom principu partnerstva
je skutocnost, Ze projekty a poziadavky na ich financovanie sa budu v rdmci Strukturalnej
politiky EU realizovat na mnohych Grovniach verejnej spravy. EU predpoklada existenciu
mnohych Urovni verejnej spravy v clenskych krajinach, zahriiuje ich do svojej strukturalnej
politiky avsak neupravuje ich Ustavne postavenie v clenskych Statoch. Zaujmom kazdej
&lenskej krajiny EU je, aby vybudovala efektivny institucionélny systém, ktory jej umoziuje
rozvoj vsetkych svojich regiénov a ziskala podporu zo strukturalnych fondov. Z hladiska
inStituciondlneho pristupu, ktory sme v Uvode spominali by sme proces budovania
vnGtornych $truktdr verejnej spravy pre potreby partnerstva a spoluprace s EU mohli
povazovat za europeizaciu.

B WOWN -
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Centralizacia, decentralizacia a miestna sprava.

Druha Cast prispevku obsahuje teoreticky rdmec rdmec dalsich aktualnych procesov a ich
dopadov hlavne na miestnu spravu a to centralizicii a decentralizacii. O tychto procesoch
sa obnovuje diskusia v stvislosti s procesmi europeizacie a regionalizécie. Clenské $taty
EU hladajd optimalnu truktiru verejnej spravy, ktoré by im umoznila zostladit procesy
europeizacie, regionalizacie s efektivnym a kvalitnym spravovanim vo vnutri krajiny. Ukazuje
sa, ze miera centralizacie a decentralizacie verejnej spravu sa stava dolezitym fenoménom.
Nenahraditelnym prostriedkom prostrednictvom ktorého sa verejnd politika a verejné
sluzby dostavaju do priamej pdsobnosti obc¢anov sa stala miestna sprava a v nej hlavne
samosprava. Nesmieme vsak zabldat, Ze samosprava je vzdy a vSade aj zdrojom napatia,
lebo popri nej vykonavaju svoju cinnost i Ustredna vldda, Ustredné organy spravy, regionalne
organy spravy a samozrejme miestne organy spravy. Parlament a Ustredna vlada rozhoduju
o mnohych otézkach, ktoré sa tykaju postavenia miestnej vlady. Ustredna vladda len zriedka
zasahuje do cinnosti miestnej spravy a vacsmi ju zaujima to, ¢i je dostatocne schopna plnit
svoje Ulohy a ¢i jej konanie je v stlade s demokratickou kontrolou.

Z hladiska efektivneho riadenia a poskytovania verejnych sluzieb obc¢anom je nevyhnutné,
aby miestne spravy tvorili organicky celok a aby ich ¢innost bola ¢o najvacsia. Koncepcia
samospravy je zakotvena v Eurépskej charte miestnej samospravy, ktord driia 15.10.1985
prijala Rada Eurépy a princip samospravy je vacsinou zakotveny v Ustavach jednotlivych
krajin. Pravo samostatne rozhodovat prislicha priamo volenym radédm alebo zhromazdeniu
a vykonnym organom, ktoré im podliehaju. Prave preto méa samosprava aj politicky rozmer.
Miestna samosprava umoznuje obcanom, aby participovali na rozhodnutiach teritorialnej
komunity, ku ktorej patria a ktorej identitu vyjadruje administrativne usporiadanie (Palus
a kol., 2018, s. 250).

V poslednom case sa rozhodnutie a rozhodovacie procesy stali takymi ddlezitymi,
ze prestalo platit pravidlo, ze problémy sa mézu riesit na jednom stupni, ale naopak rokuju
o nich rozli¢né stupne riadenia. Stcasny spolocensky vyvoj prejavuje silné centralizacné
tendencie. Viaceré problémy nadobudli taky vyznam, Ze sa stali predmetom celostatneho
zaujmu. S tymto javom sa stretdvame hlavne vtedy, ked st ohrozené zdkladné hodnoty,
normy a principy demokratického spravovania. Mnohé z nich si vyzaduju rozhodnutia aj
na eurépskej trovni (problém nezamestnanosti, migréacie atd.). Okrem toho mnohé stcasné
problémy si vyzaduju takd mobilizaciu finan¢nych a inych zdrojov, Ze toto méze splnit iba
Ustredna vlada. Preto nie je ndhodné, ze v pripade katastrof a v obdobi kriz sa v ovela
vacsej miere apeluje na Ustrednu vladu nez na miestne spravy. Popri tychto poziadavkach
v prospech centralizécie sa objavuju i skryté tendencie, ktoré ju podporujd. Ustredna vlada
moze vzdy vyuzit svoj vplyv a autoritu bez toho, aby musela presvedcivo zdévodrovat, aj
pokial ide o rieSenie problémov na miestnej Grovni. Toto vyuZivaji najméa politické strany
a natlakové skupiny. Pre nich je lahsie presvedcit Ustrednu vlddu o vyhodach nejakého
rieSenia. Tento jav sa nazyva centralizacna Spirala.

Ani tieto negativne javy vak nespochybniuju dolezitd funkciu decentralizécie. Ak sa vratime
k Eurépskej charte miestnej samospravy zistime, Ze sa v nej zdéraznuju rozlicné dévody
uznania a posilnenia nezavislosti samospravnych jednotiek.
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Charta v prvom rade potvrdzuje domnienku, podla ktorej miestne organy tvoria délezity
pilier akéhokolvek demokratického systému. Pravo obcanov volit svojich zastupcov
a podielat sa na tvorbe miestnej politiky je demokraticky princip.

Druhym dévodom je argument, Ze organy miestnej spravy su zarukou efektivneho riadenia
v Uzkej sucinnosti s obcanmi.

Posledny dévod vychadza z toho, Ze ochrana a posilhovanie miestnej samospravy sa
povazuje za dolezity aspekt budovania Eurdpy, zalozenej na principoch demokracie
a decentralizacie moci.

Nevyhnutnou sucastou diskusie o decentralizacii je aj princip subsidiarity. V tejto stvislosti
nesmieme zabudat aj na tych autorov, ktori sa domnievaju, ze princip subsidiarity sa len
velmi tazko realizuje v praxi. Subsidiarita totiz vychadza z predpokladu, ze mézeme presne
vymedzit, ktoré kompetencie s vhodnejsie pre mensiu samospravnu jednotku a ktoré
je lepsie ponechat Ustrednej vlade. Zlozitost struktiry spolocnosti a aj zvySena miera ich
hospodarskej a technickej zavislosti zabranuje delit kompetencie takymto sposobom.
Koniec koncov sa prave, alebo aj z tychto dévodov rozvinula spolupraca medzi Statmi
navzajom.

Napriek tomu samosprava si zachovéva svoj vyznam. Dévodov je niekolko:

Prvy dévod spodiva v tom, Ze samospravy uskutoCriuju projekty na prospech celej
komunity t. zn., Ze nikomu sa nemdze a neda upriet uzitoc¢nost, ktord prinasaju. Kedze
organy miestnej samospravy najlepsie poznaji miestne pomery snazia sa o optimalne
rozmiestnenie produktov.

Druhy dévod suvisi s principom diferenciacie poziadaviek a preferencii v obcianskom
zabezpeceni. Poziadavky a preferencie lokalit sa totiz mézu navzajom lisit.

Treti dévod spociva v tom, 7e miestne spravy mozu dopliiat plany, ktoré sa pripravujd
a schvaluju na drovni Ustrednej vlady.

Posledny dévod prameni z nevyhnutnosti decentralizovat kompetencie Ustrednej vlady.
Tato nevyhnutnost vyplyva z delby prace, ale aj z toho, ze preferencie obcanov sa ustavi¢ne
menia a je potrebne pruzne uspokojovat ich potreby.

Ak sa na miestnej Urovni vynori nejaky problém, ktory suvisi s verejnymi sluzbami alebo
s verejnoprospesnou cinnostou, miestna sprava naf moéze reagovat ovela pruznejsie ako
centrélna vlada.

Poziadavka zohladnovat preferencie obéanov sa lahSie pIni na miestnej trovni. Navyse
samospravy Casto prichadzaju s navrhmi, ktoré si az v dalsej faze ziadaju Siroky konsenzus.
V pripade potreby sa takéto ndvrhy mézu stat sicastou Statnej politiky. Na podporu hlavne
decentralizdcie a potreby samosprévy niektori autori zdéraziuju to, ze je to podmienka
fungovania demokracie. V tomto kontexte sa miestne demokraticky zvolené a pracujice
spravy povazuju jednak za objekt, na ktorom so mézu vyskisat svoj potencial obcania, jednak
za akési laboratérium pre buducich velkych politikov. Z toho vyplyva, ze decentralizacia
v kone&nom désledku prispieva k udrzaniu politickej stability (Smith, 1985). Dal$i autori zasa
vyzdvihuji Glohu hodnét a miestnej demokracie pre obcanov, pricom hlavny déraz kladu
na rovnost, slobodu a zodpovednost, ktord demokraciu zarucuje (Maass, 1959; Sharpe,
1970; Dahl, 1989; atd").
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Skusenosti potvrdzuju, Ze miestna demokracia obsahuje tieto pozitivne prvky,
- vytvara dalSie moznosti pre participaciu na politickom rozhodovani, a tym oslabuje
koncentraciu moci
- prispieva k tomu, aby sa vlada déslednejsie zodpovedala za svoju ¢innost, obcan ziskava
vacsiu slobodu
- mensiny, ktorym sa nevenuje pozornost na celostatnej Urovni, si mézu vyskusat svoje sily
a vplyv na miestnej Grovni
- problémy a potreby obéanov sa na miestnej Grovni stretavaju s ovela vacsim porozumenim,
lebo miestna sprava lepsie pozna situaciu
- miestna spréva nie je az tak prebyrokratizovana a jej schopnost pre zodpovednost viacej
zodpovedé potrebam obcanov.
Ak skimame samospravu ako vysledok politickej vole zaroveri mame na pamati urcité napatie,
vyplyvajice z protirecenia centralizacie a decentralizicie. Napatie medzi centralizaciou
a samospravnym riadenim prindsa so sebou vela problémov, ktoré sa okrem iného prejavuju
v odlisSnom podiele miestnych sprav na celkovych vydavkoch verejnej sprévy. Pravda aj tu
plati téza o tom, ze problémy plodia zasa len problémy. Prvym problémom sa javi stupen
autonémnosti politickych procesov na miestnej Urovni. V sicasnosti sa uz viaceré ¢innosti
miestnej spravy nepovazuju za zalezitosti lokdlneho vyznamu. Potvrdzuje to i skutocénost,
Ze Ustredna vlada prejavuje zdujem aj o rieSenie otézok, ktoré predtym patrili do miestne;j
kompetencie. Vlada spravidla prijima zakony, podla ktorych samospravny organ postupuje
pri rieSeni problematiky (Zivotného prostredia, vzdelévania, pri zabezpecovani délezitych
miestnych sluzieb atd’). A préve tu vznika otédzka akd maju za tychto okolnosti samospravy
pravomoc? Nezuzuje sa funkcia samospravy len na ulohu nastroja? Stretdvame sa teda
s formami tzv. interaktivnej spravy, kde je potrebnd dohoda a vzdjomné porozumenie
medzi jednotlivymi ¢&ldnkami riadenia. Dalsie napatie, ktoré identifikujeme na zaklade
skusenosti je napatie medzi miestnou politickou kontrolou a pravnym dozorom. VSeobecne
plati predpoklad, ze spravny dozor kona v zhode s vys$simi normami a nedovoluje, aby
sa uplatiiovali postupy, ktoré su v rozpore s pravnymi predpismi. Tento predpoklad tvori
zaklad lojality miestnej spravy voci existujicemu politickému zriadeniu. Tu sa vSak vynara
otédzka, ¢i dodrziavanie resp. porusovanie pravnych predpisov maju posudzovat vyluéne
pravne institicie. Nemali by vyssie clanky riadenia doplfiat pravne institdcie pri rieseni
nedorozumeni vo sfére reSpektovania zakonov a noriem? Taktiez poziadavka zhody
s verejnym zaujmom ako kritéria kontroly vyvoldva mnoZzstvo nedorozumeni. Uréity typ
napatia méze vznikndt na zadklade nerovnomernych finanénych vztahov a otézky do akej
miery sa miestne spravy maju spoliehat na dane obyvatelov, resp. do akej miery maju
byt financne nezavisle od vyssich organov. Ako dalsie typy napatia mézeme uviest medzi
samospravou a miestnou statnou spravou a samospravou a decentralizaciou funkcii. Mozno
prave pre to, ze predstavitelia miestnych statnych organov zvacsa neprejavuju velky zaujem
o miestne zéleZitosti (otvorenejsie sa toto napatie prejavuje v oddelenom modeli verejne;j
spravy). Podobne neuvézene prestvanie funkcii zo Statnej spravy na institticie samospravy
sposobuje napatie, napriek tomu, Ze miestna samosprava nadobuda legitimitu v priamych
volbach. Velmi asto sa tieto procesy vymykaju spod politickej kontroly a kontroly obéanov
a sposobuju im problémy.
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Sposob vykonu verejnej spravy moéze dokonca vyvolat napdtie medzi legislativou

a exekutivou. Mimoriadny déraz sa kladie jednak na kvalitu prace vlddy ako celku a jednak

na kvalitu prace parlamentu. Od vlady sa vyzaduje, aby vladla dobre a spravodlivo

a od parlamentu sa vyzaduje, aby prijimala kvalitni legislativu, ktord by to umoziovala

a podporovala. Tato poziadavka neraz vyvolava diskusie nielen o Ulohéach ako si ich obidve

zlozky plnia ale aj o ich kvalite a politickej (ne) kompetentnosti.

Demokraticky spésob vlady zarucuje obcanom Gcast na riadeni spolocnosti. K tomu

je potrebne splnenie niektorych podmienok:

— véetky politické struktdry musia byt transparentné a pristupne véetkym obcanom

— politicky systém musi pohotovo reagovat na okamzité poziadavky, pricom sa uplatriuje
zésada primeranosti

- zlozky vladnej $truktdry musia byt jedna voci druhej dostato¢ne kritické, ale zaroven
schopné navzéajom spolupracovat /spolocny postup, vzajomna dohoda atd'./

- v systéme verejnej spravy ma kazdy stupen riadenia presne vymedzenl zodpovednost.
Pokial ide o miestnu spravu, velmi zélezi na Usili a manazérskych schopnostiach jej
zéstupcov, aby postupovali ¢o najefektivnejSie a najdemokratickejsie. Délezité je to,
Ze miestna sprava je schopnd uspokojit potreby obcanov a poskytnut sluzby, ktoré
vyzaduje momentalna situacia. Schopnost a operativnost miestnej spravy ovplyviuje
demograficky faktor (pocet a Struktira obyvatelov, zdroje ludské, finanéné, technické,
stupen samostatnosti, kompetencie atd’). To isté plati aj pokial ide o transparentny
a demokraticky spdsob vladnutia. MéZzeme povedat, ze schopnost miestnej spravy zavisi
v podstate od zlozZenia, vykonnosti a demokratickosti politicky zvolenych orgénov, ako
aj od odbornej kvalifikdcie jednotlivcoy, finanénych prostriedkov a organizacie prace
manazmentu a administrativneho aparatu. NavySe, schopnost miestnych sprav ako
orgénov volenych obcanmi sa posudzuje podla toho do akej miery vychadzaju v Ustrety
obyvatelom.

V poslednom ¢ase vztah medzi Ustrednou s miestnou trovriou (miestnou elitou) nadobuda

interaktivnej$i charakter, dochddza k politickym dohoddm a presund kompetencii

na miestne elity. Hovorime teda o miestnej elite a miestnej spolupraci, a nie o miestnej
sprave. Decentralizované struktdry riadenia miestneho rozvoja neznamenajd, ze miestna
sprava ma v tychto struktdrach automaticky Glohu najdélezitejSieho ¢lanku. Skusenosti
potvrdzuju, Zze sa moze velmi lahko stat, Ze miestnu komunitu reprezentuji sikromni aktéri,
miestny priemysel a miestna elita, pricom zvolena miestna sprava ma iba marginalnu ulohu.

Dokonca casto prevlada nazor, Ze v politickych vztahoch sa realizuje model jednostranne;

zévislosti miestnej elity od Ustrednej elity. Takto sa vytvara priestor pre politikdréenie

posilfovanie klientelistickej politickej kultiry. Toto ostro kontrastuje s poziadavkami
na dobre spravovanu spolocnost, treba len difat, Ze sa miestne organy a obcania s tymto
stavom nezmieria.

Hoci obcania vo vSeobecnosti svoj zdujem a Ucast na politickom Zivote Uplne neodmietavd,

domnievaju sa, ze by nemala byt pricasta a narocna. Ako optimalny model sa v tomto

kontexte javi model komunikativnej demokracie, ktory vychédza zo zvysenej permanentnej
komunikaciemedzizvolenymipredstavitelmiaichvoli¢mi. Komunikéciasavsakneuskutoc¢nuje
na zaklade tradicného ponimania (G¢ast na schédzach popripade zhromazdeniach, alebo
¢lenstvo v politickej strane), ale podstatni Ulohu v nej hraju média, ktoré st hlavnym
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prostriedkom komunikacie medzi politickou triedou a obcianskou spolo¢nostou. Délezité je,
aby si média zachovali slobodny a otvoreny charakter. Komunikativna demokracia je stalou
diskusiou a nie je totozna s participacnou, ktord si vyzaduje priamu Ucast na rozhodovani.
Aj ked musime pripomenut, ze rézne podoby demokracie sa nedaju striktne oddelit.
Komunikacnd demokracia si vSak vyzaduje zaujem obcanov o politiku, ktory je zalozeny
na urcitej miere informovanosti o verejnych zalezitostiach. Samozrejme, Ze uréitym stupriom
ignorancie a apatie zo strany obc¢anov je potrebne pocitat. Miestna sprava by mala v tomto
smere hrat aktivnejsiu Ulohu a mala by byt subjektom verejnych diskusii.

Vyznam miestnej spravy vo vztahu k demokracii je poznaceny:

Po prvé: prejavuje sa najma v makroekonomike a v efektivnom vyuZzivani prostriedkov:
poskytovanie urcitej sluzby na zodpovednej Urovni s vyrovnanymi nakladmi a ziskom vo
vybranom regioéne je efektivnejsi nez rieSenie, podla ktorého jedna sprava musi zabezpedit
véetky sluzby. Miestna sprava je schopna prisposobit sluzby tak, aby vyhovovali kratkodobym
poziadavkam a meniacim sa potrebdm obcanov.

Po druhé: miestna sprava je zaroven uréitou axidmou demokracie: je to rozsirenie politicke;
moci a zabezpecenie kontroly a rovnovahy v ramci politického systému. Existencia kontroly
a rovnovahy znamend, ze sa vytvara priestor pre dialég medzi Ustrednou a miestnou
politickou Urovriou a vzadjomna kontrola zabrariuje monopolizacii v rozhodovani. Politicky
systém je ostrazitejsi, ak vie, Ze medzi rozli¢nymi stupriami riadenia funguju prvky verejnej
kontroly a verejnej diskusie.

Po tretie: argument na podporu silnej miestnej spravy spociva v dynamike rozhodovania
a tvorivom rieSeni problémov./ k planu postupu pri zabezpeceni potrieb obcanov
na miestnej Urovni sa ¢asom prihlasi aj Ustredna vlada, kedze usudi, ze uspokojenie tychto
potrieb patri véetkym obcanom/.

Tieto dovody sa daju struéne zhrnit ako:

1. efektivne poskytovanie sluzieb

2. demokraticky charakter systému

3. sustavny tlak na zvySovanie Urovne ¢innosti.

Velmi tazko sa dnes obhajuje konzervativna predstava o miestnej autonémii, pretoze
viacero Uloh si Ziada nemalé financné prostriedky a mnohé problémy zasahuju stcasne
niekolko miestnych sprav. Miestne spravy musia coraz Castejsie pristupovat k spolo¢nym
rozhodnutiam a rozsirovat spolupracu s dalsimi subjektmi, aby sa im podarilo splnit svoje
ciele.

Poslanim dnesnej miestnej spravy je plnit Ulohu sprostredkovatela medzi jednotlivymi
stupfiami verejnej spravy, dalSimi miestnymi spravami, sikromnym sektorom a obcanmi.
Miestna spravamasvoje opodstatnenie aje velmidolezita priuskutocriovaniverejnejdiskusie.
Jej ¢innost by sa vSak nemala uskutocniovat izolovane od aktivity dalsich aktérov z inych
oblasti politického Zivota. Schopnost riesit problémy je priamo tmerna Grovni spoluprace.
Miestna sprava by mala v tomto smere hrat aktivnu rolu a organizovat verejné diskusie,
tykajlce sa spoloénych projektov. Miestna sprava pritom naraza na dve skupiny prekazok
vnutorného a vonkajSieho charakteru. Vnltornou prekazkou je zvySovanie poziadaviek
na riadenie a politickl Uroven v ramci miestnej spravy. ZvySovanie politickej Urovne suvisi
so schopnostou viest verejné diskusie v komunite a hrat aktivnu rolu v diskusiach o ich
dalSom rozvoji. ZvySovanie poziadaviek na riadenie zasa znamena volu vykonavat miestnu
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spravu na skutocne profesionalnej Urovni. S tym suvisi vyber kvalifikovanych pracovnikov,
ktori za slusny plat odvedu aj slusnt pracu. Vonkajsia prekazka sa tyka a vyplyva z velkosti
Uzemnospravnych jednotiek. Doterajsi vyvoj ukazuje, Zze miestne spravy budi musiet
prikrocit k intermunicipélnej spolupraci napriek tomu, Ze sa jedna o velmi zlozZity problém,
kedZe medzi miestnymi spravami dochadza ku konfliktu zdujmov.

Intermunicipélna spolupraca je prospesna len vtedy, ak prindsa rovnaky Gzitok vsetkym
miestnym spravam, ktoré sa do nej zapoja. Smerovanie interkomunalnej spoluprace
je v kazdom pripade do budlcnosti poznacené tym ako bude podporované zo strany statu
a od potencialu miestnej spravy. Stat by mal vytvaraft lepie podmieky k interkomunalne;
spolupréci aj vo vlastnom zdujme a to preto, aby zvlddol procesy europeizacie
a regionalizacie.

Pre objektivne postdenie procesov centralizacie a decentralizdcie vo verejnej sprave
uvadzame v silné a slabé stranky tychto procesov spracované R. Maesom (Maes 1993;
s.133).

Silné stranky centralizacie:

jednotny pristup

princip rovnosti (prinajmensom pred zdkonom)

vacsie finanéné moznosti

koncentrécia informacii,zdrojov a akcieschopnosti

koordinacia (prinajlepsom teoreticka)

vytvéranie zaujmovych komunit hlavne vtedy ak zadujmy obc¢anov presahuju lokélny rémec)
zvy$end pozornost médii

silné stranky decentralizacie:

uvedomenie si vlastnej identity

miestne a regionalne diferencované preferencie a ¢innosti
vacsia miera priamej zodpovednosti

delba moci a zodpovednosti

vytvaranie miestnych komunit

participacia a priama informovanost

ucelenejsi systém rozhodovania

flexibilita

subsidiarita

pozornost miestnym minoritam

politika, ktora sa nestretdva so Sirokym konsenzom ,vytvara miestny experiment

slabé stranky centralizacie:

nedostatocne citlivy pristup k regiondlnym a miestnym Specifikdm
obcania sa nepodielaju na rozhodovani, zodpovednost je tam obmedzena
na celostatnej Grovni sa neberd do Gvahy zaujmy minorit

neexistuje alternativny partner

vznik centralizacnej Spiraly
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slabé stranky decentralizacie:

nerovnost v praxi

obmedzené prostriedky (financné aj vo sfére pracovnych sil)

nebezpecenstvo omylu (najma pri nedostatocnej koordinovanosti,triestenie sil)
pokryvanie celostatnych priorit

mensi odstup a niz8i nadhlad

nizsi stupen sebestacnosti.

Vztah medzi centralizdciou a decentralizaciou je protirecivy. Tato protireCivost vytvara
niekol'ko druhov napéti, ktoré potvrdzuje tedria aj prax verejnej spravy.

Prvé napatie vznikad v dosledku toho, Ze Ustredné orgéany prijimaju zékony napr. v oblasti
vzdeldvania, socidlnych sluzieb, Zivotného prostredia atd. podla, ktorych samospravne
orgény postupuju pri rieSeni konkrétnych problémov, ale aj pri zabezpeceni doélezitych
miestnych sluzieb.

Dal$im druhom napétia je napatie medzi miestnou politickou kontrolou a spravnym
dozorom. Diskusia o finan¢nych vztahoch ako aj samotny systém financovania samosprav
vyvolava takisto napatie, ktoré hlada odpoved na otézku do akej miery maju byt finanéne
nezavislé od vyssich organov. V neposlednom rade je to napatie ktoré vznikd medzi
samospravou a miestnou Statnou spravou a medzi samospravou a decentraliziciou
funkcii a dloh. Ak chceme mat kvalitnd verejnd spravu musime si pozorne vsimat vsetky
typy napatia a zohladrovat ich pri rieSeni kazdého problému, ktory sa vo verejnej sprave
objavi. Jeho reSpektovanie povazujeme za zodpovedné a délezité pri dosahovani cielov,
spojenych s kvalitnym poskytovanim sluzieb ob¢anom.

Zaver

Na zaciatku prispevku sme uviedli zékladny rdmec pristupov k verejnej sprave, ktoré
sU zatial' v podmienkach nasej vedy nejednotné a stretdvame sa s nimi v podobe akej
st uvedené. Preferujeme vsak treti pristup k verejnej sprave ako k samostatnej vedne;j
discipline napriek tomu, Ze je zatial' zazndvanym. Na dbkaz takto ponimanej verejnej
spravy sme pri prezentacii jednotlivych pristupov pouzili tradi¢ny metodologicky pristup,
ktory je zakladom kazdej spolocenskej vednej discipliny. Jedna sa o systémovy pristup,
institucionalny a Strukturalno-funkény pristup.

V névaznosti nan sme sa pokusili z pohladu tedrie verejnej spravy analyzovat procesy
europeizacie a regionalizacie. Okrem toho sme sa snazili zistit aky vplyv majd tieto
procesy na verejnl spravu a jej zmeny pod ich vplyvom. Tato analyza odhaluje, Ze sa jedna
o premenné a mé dopad na zmeny Struktiry verejnej spravy. Dévodom st v prvom rade
vplyvy, riadenie a implementacia $trukturalnych fondov EU €o spésobuje institucionélne
zmeny vo verejnej sprave ¢lenskych statov EU. Jedné sa o $trukturalne zmeny ale aj zmeny
v riadeni centrélno-lokéalnych vztahov. Pod vplyvom europeizécie a regionalizacie vo verejne;j
sprave dochédza aj k novému chéapaniu centralizicie a decentralizacie, ktorym je venovana
druha cast prispevku. Europeizacia a regionalizacia stimuluje spolupracu vo verejnej sprave
na vsetkych jej Grovniach a teda mé priamy dopad na vztah centralizacie a decentralizacie.
Obidva procesy sa realizuju, ale v zmenenych podmienkach demokracie. Kazda z nich ma
svoje silné a slabé stranky a preto sme ich pre lepsie pochopenie v zavere zosumarizovali.
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Sumarizécia odhalila vznik niekolkych typov napati, ktoré su prirodzenym vysledkom
vonkajsich a vnutornych vplyvov verejnej spravy. Riesenie tychto napati si vyzaduje citlivy
pristup a ich rieSenie tak, aby neboli poskodzované zaujmy tych, ktorym mé verejna sprava
poskytovat sluzby.

Summary

At the beginning of the article, we presented the basic framework of approaches to public
administration, which are still inconsistent in the conditions of our science, and we
encounter them as they are presented. However, we prefer the third approach to public
administration as a separate scientific discipline, despite the fact that it is still recognized.
To prove the public administration understood in this way, we used the traditional
methodological approach in the presentation of individual approaches, which is the basis
of every social science discipline. It is a systemic approach, institutional and structural-
functional approach.

Following it, we tried to analyze the processes of Europeanization and regionalization from
the point of view of public administration theory. In addition, we sought to determine
the impact of these processes on public administration and its changes under their
influence. This analysis reveals that these are variables and have an impact on changes
in the structure of public administration. The reason is primarily the impact, management
and implementation of the EU Structural Funds, which causes institutional changes
in the public administration of the EU Member States. These are structural changes
as well as changes in the management of central-local relations. Under the influence
of Europeanization and regionalization in public administration, there is also a new
understanding of centralization and decentralization, to which the second part
of the contribution is devoted. Europeanization and regionalization stimulate cooperation
in public administration at all its levels and thus have a direct impact on the relationship
between centralization and decentralization.

Both processes are taking place, but under changed conditions of democracy. Each of them
has its strengths and weaknesses, which is why we summarized them in the end for a better
understanding. The summary revealed the emergence of several types of tensions that are
a natural result of the external and internal influences of public administration. Resolving
these tensions requires a sensitive approach and their solution so that the interests of those
to whom the public administration is to provide services are not harmed.
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MUNICIPAL LEGISLATION IN THE CZECH
REPUBLIC AND THE SLOVAK REPUBLIC
(COMMON AND DIFFERENT)

OBECNA NORMOTVORBA V CESKEJ
REPUBLIKE A SLOVENSKEJ REPUBLIKE
(SPOLOCNE A ROZDIELNE)

Igor Palus
Marie Sciskalova

Abstract

The paper examines the normative power of municipalities in the Czech Republic
and the Slovak Republic with a focus on common and different elements. The authors
gradually pay attention to the constitutional and legal basis of municipal legislation,
characterize generally binding legal regulations of municipalities as sources of law, analyze
the procedural side of their adoption, as well as the exercise of state supervision over
this activity of municipalities. They point out the problem areas of the current legislation
and suggest possible solutions.

Keywords

the right of the municipality to self-government, municipal legislation, municipal legal
regulations, state supervision

Abstrakt

Prispevok skima normotvornd pravomoc obci v Ceskej republike a Slovenskej republike
so zameranim na prvky spolo¢né a rozdielne. Autori postupne venuji pozornost Ustavno-
pravnym vychodiskdm obecnej normotvorby, charakterizuji vSeobecne zavazné pravne
predpisy obci ako pramene prava, analyzuju procesnu stranku ich prijimania, ako aj vykon
Stdtneho dozoru nad touto cinnostou obci. Poukazuji na problémové miesta sucasne;j
pravnej Upravy a naznacuju moznosti rieSenia.

Klacové slova

pravo obce na samospravu, normotvorba obce, pravne predpisy obci, dozor statu
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Introduction

The Constitution of the Czech Republic and the Constitution of the Slovak Republic — as well
as the constitutions of other democratic states — determine the municipality as the basis
of territorial self-government. There are several reasons and contexts for this constitutional
grounding. Above all, this statement emphasizes the direct and close relationship
of the municipality with its inhabitants, who are a source of public power in local conditions,
and from the will of which the municipal authorities deduct their position. Itis no coincidence
thatthere are opinions that the importance of the municipal establishment and its democratic
functioning is sometimes more important than the functioning and organization of public
power at higher levels (Mikule, 2003, s. 412). The good functioning of municipal self-
government leads to efficient and “close to the citizen” administration, which is the main
prerequisite for its effectiveness. The indicated concept of municipal establishment follows
the historical origin of municipalities and their more permanent character in comparison
with other territorial-self-governing units.

The history of the joint Czechoslovak and later independent Czech statehood and Slovak
statehood confirms that the operation of municipalities as self-governing units has shown
great stability in the administration of matters entrusted to them. At present, municipalities,
with their own efforts and the creation of the necessary legislative and financial conditions
by the state, have the prerequisites to achieve not only stability in the approaches
and implementation of self-government and delegated performance of state administration,
but also prerequisites for achieving stability of results. In the indicated sense, municipalities
represent an element between civil society and a democratic state, and this position has
the ability to influence not only the nature of territorial self-government in the future, but
also the nature of (Palds$ et al., 2018, s. 10-11). In the light of this context, it is natural that
the constitutions of the two states, which are the subject of our interest, grant municipalities
the right to self-government, albeit in different ways. The Czech Constitution guarantees
within the Fundamental Provisions of the first Chapter in Art. 8 "self-government
of territorial self-governing units" and subsequently in Art. 100 par. 1 states that "territorial
self-governing units (ie also municipalities — authors' note) are territorial communities
of citizens who have the right to self-government".

In Slovak conditions, the right of a municipality to self-government belongs to the implied
constitutional norms, which the constitution does not explicitly enshrine, but it can be derived
by a logical interpretation of constitutional norms governing territorial self-government,
especially if we interpret them in relation to the principles on which the constitution is based
(Palag, 2017, s. 391). This was also confirmed by the Constitutional Court of the Slovak
Republic, when it stated: "Unlike the constitutional norms of other European countries,
the Constitution does not explicitly state the right to self-government, but in the opinion
of the Constitutional Court it is from Art. 64 and 64a ("Independent ... self-governing")
of the Constitution in connection with the democratic character of the Slovak Republic
resulting from Art. 1 deducible” (Judgment of the Constitutional Court of the Slovak
Republic of 10 May 2017, file number PL Us 4/2016).

Undoubtedly, one of the most important rights of municipalities deriving from the content
of the right to self-government is their right to adopt generally binding local legislation,
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which legal theory classifies among the formal sources of law. If we perceive municipal
self-government as a form of public power, then we must evaluate the normative power
of municipalities as an irreplaceable part of their activities, among other things, because
municipal self-government should guarantee the unity of the legal order through its
normative but also individual legal acts., or more precisely to provide legal certainty for
natural and legal persons so that they operate in the same legal environment at the level
of the state and municipalities, especially in terms of principles and application of law. That
is also why the legislative regulation of municipal normative activities deserves precision
in terms of its content and process.

In accordance with this statement, the authors of the presented paper aim to provide a brief,
but at the same time concise, analysis of the normative activity of municipalities in the Czech
Republic and the Slovak Republic, focusing on common and different elements. They focus
their attention on the evaluation of the constitutional and legal basis of municipal legislation,
the characteristics of generally binding legal regulations of municipalities as sources of law,
the procedural side of their adoption, as well as the exercise of state supervision over
the mentioned activities of municipalities. The authors will also point out the problem areas
of the current legislation and offer possible solutions.

Constitutional basis of municipal legislation

The issuance (adoption) of legal regulations of municipalities in both states has its basis
directly in the constitution, but the legislator chose a different approach, which is probably
also related to the structure of municipal bodies. On the other hand, in the constitutions
of both republics, the division of municipal legislation is based on two types of municipalities
power — independent and delegated.

The Czech Constitution in Art. 104 par. 3 states: "councils may, within the limits of their
competence, issue generally binding decrees”. It follows from the content of Art. 79
par. 3 of the Constitution that "local self-government bodies may issue legal regulations
on the basis of and within the limits of the law, if they are authorized to do so by law".

It follows from the above provisions that the legislator in the Czech Republic distinguishes
two types of legal regulations at the municipal level: generally binding decrees adopted
by the municipal assembly (hereinafter also municipal council) within the independent
competence of the municipality, while the title of the decree is determined directly
by the constitution, and legal regulations adopted by the council of the municipality (not
municipal council), while the title of the legal regulation is determined by Act no.128/2000
coll. on Municipalities (Municipal Establishment), as amended - hereinafter referred
to as the Act on Municipalities or the Act on Municipal Establishment. While the constitution
in the seventh chapter, entitled "Territorial self-government”, refers to generally binding
decrees, and to the legislation adopted by the council of the municipality, the constitution
ismentioned in the third chapter, which is devoted to executive power, which also structurally
suggests that this type of legislation (municipal regulation) represents the exercise
of executive power, it is linked to the delegated powers of municipalities (delegated
performance of state administration), which is ultimately managed and controlled
by the government.
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In this context, a few words are needed to say about the council of the municipality, all
the more so because its Slovak equivalent, council of the municipality is not a municipal body
in the conditions of the Slovak municipal self-government, but only a body of a municipal
council and the scope of its powers is incomparably narrower than of the council
of the municipality in Czech Repubilic. In the Czech conditions, council of the municipality
acts as the executive body of the municipality in the area of independent competence, which
is elected by the municipal council from among its members and is also responsible to it for
the performance of its function. It is also a municipal body that maintains the continuity
of the functioning of municipal self-government in situations where the municipal council
is dissolved by continuing its activities until the creation of a new council of the municipality
after the election to the municipal council. In municipalities where the municipal council
has less than 15 members, the council of the municipality is not created, so in practice
that applies to municipalities with less than 10,000 inhabitants. However, the legal limit
on the number of deputies, even for the smallest municipalities, allows them to appoint 15
members of the council and thus create a council. In other words, in municipalities with less
than 10,000 inhabitants, it only depends on the political choice of the previous municipal
council whether the council of the municipality will be established (Koudelka, 2007, s. 195).
In municipalities where the council of the municipality does not exist, its powers are
divided by law between the municipal council and the mayor of the municipality. In terms
of the content of our contribution, it is essential that in such cases the municipal regulations
are adopted by the municipal council, or vice versa in municipalities where no council
of the municipality is created, both types of legislation, i.e. generally binding decrees
and regulations of the municipality are adopted by the municipal council.

Even in the Slovak Republic, the starting point of the constitutional regulation of municipal
legislation (municipal normative process) is the distinction between the independent
and delegated powers of the municipality. Based on Art. 68 of the Constitution of the Slovak
Republic in matters of territorial self-government and to ensure the tasks arising for the self-
government of the municipality from the law, the municipality may issue generally binding
regulations (exercise of territorial self-government — independent competence). According
to Art. 71 par. 2 of the Constitution of the Slovak Republic, with the exercise of state
administration, a municipality may issue, within its territorial competence and on the basis
of a delegation within its law and within its limits, a generally binding regulation (exercise
of state administration — delegated competence).

At first glance, two differences from the constitutional regulation in the Czech Republic
are visible, the first is the entity implementing the norm-setting of the municipality, in both
cases it is the municipal council. The second difference is more serious and problematic,
the Constitution of the Slovak Republic and the legal regulations do not distinguish
in the title of the legal regulation of the municipality, whether it is a legal regulation issued
by the municipality by exerecising it's delegated or independent competence, which
in practice often brings problems and this situation must be considered from the legislator
point of view as an unfortunate solution (Orosz a kol., 2009, s. 136). It is true that in legal
theory and in pedagogical activities (Machajkova a kol., 2012, s. 181; Drgonec, 2018,
s. 292), but also in the practice of municipalities, a distinction is used, namely: self-
government regulation, according to Art. 68 of the Constitution and the administrative
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regulation according to Art. 71 par. 2 of the Constitution. Personally, we are of the opinion
that this distinction could also be used in legislation, but it would require a change
in the constitution, and it is difficult to assume that in the spirit indicated.

It is also possible to agree with the opinions as to whether the labeling of legal regulations
issued by municipalities by a "generally binding regulation" is not unnecessarily long
or unnecessarily complicated (Jesenko a kol., 2015, s. 34). If we proceed from the general
characteristics of each legal regulation, or a normative legal act, features such as generality
and legal binding are its immanent and inseparable part. This comment can also be applied
in relation to generally binding decrees adopted by municipalities in the Czech Republic,
all the more so because municipal regulations do not have any other legal attribute, which
does not mean that they are not legally binding, or more precisely that they would not be
of a general nature in relation to the administrative district of the municipality which issued
them.

Challenging in terms of unambiguous interpretation is the problem of defining the normative
activity of municipalities, which means identification of the range of issues (matters) that
may be subject to normative regulation from the level of municipal councils within their
independent competence. The constitutional regulation in both countries is in this respect
general, which is quite natural, as it is contained in the basic law of the state and is therefore
supplemented by the relatively broad case law of the relevant constitutional court.

From the content of Art. 104 of the Constitution of the Czech Republic, according to which
“councils issue generally binding decrees within the scope of their competence”, from
the point of view of our contribution, several interrelated connections follow. The entity
authorized to issue generally binding decrees is the municipality (municipal council/
municipal assembly), to whom the constitution grants the right to self-government,
and which also haslegal personality. The very authority of a municipality to issue the said legal
regulations is a manifestation of its right to self-government, and thus to the autonomous
organization of its affairs within the scope of the law. It follows from the systematic inclusion
of the analyzed article in the seventh chapter of the Constitution entitled "Territorial self-
government" that binding decrees have the nature of legal regulations issued within self-
government. The Municipal Assembly may issue them in matters belonging to territorial
self-government, according to legal terminology in matters of independent competence
of municipalities, which are defined in the Act on Municipalities, either by calculation
of various activities or by general determination of their tasks (Kopecky, 2010, s. 140-144).
In accordance with the constitutional rule that obligations may be imposed only
on the basis of the law, within its limits and in the manner provided by law (Article 2 par. 3
of the Constitution of the Czech Republic and Article 4 par. 1 of the Charter of Fundamental
Rights and Freedoms) and subsequent case law of the Constitutional Court of the Czech
Republic, municipalities may impose obligations in the form of generally binding decrees
only if they are authorized to do so by law (Klima, 2010, s. 579). In accordance with § 10
of the Act on Municipalities, a municipality may impose obligations in its independent
competence by a generally binding decree in the cases specified under letter a) to c)
of the said paragraph and also “if so provided by a special law” (letter d) of the cited
provision.
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From the content of § 10 letter a) to c) it follows in general that the municipality may impose
obligations in matters of public order in the form of a generally binding decree by specifying
activities that could disrupt public order in the municipality or would be contrary to good
morals, protection of health and property, and therefore these activities may be carried
out only in the places and at the times determined by a generally binding decree. It is also
possible to stipulate that such activities are prohibited in some publicly accessible places.
Obligations may also be imposed for the implementation of publicly accessible sports
and cultural events, dance parties and discos, but also to ensure the cleanliness of streets,
environmental protection, or the protection of local greenery, etc.

We believe that this method of legislative definition of the municipality's ability to impose
obligationsthroughitslegislationis clearerin terms of clarity and subsequentimplementation
and in terms of legal certainty than the one that can be encountered in Slovak conditions
(see below).

In the Slovak Republic, the basis of the normative activity of municipalities in the area
of independent competence, can be found in the already mentioned Art. 68
of the Constitution of the SR. It follows from its content that municipalities can adopt
a generally binding regulation of two kinds: "in matters of territorial self-government”
and "to ensure the tasks arising for self-government from the law". The latter reason was not
in the original text of the constitution, it became part of it on the basis of the constitutional
amendment in 2001. This happened because in practice disputes arose due to the fact that
laws establish certain tasks for municipalities in the field of territorial self-government, while
state authorities (prosecutors' authorities) often considered these legal tasks to be a legal
authorization under Art. 71 par. 2 of the constitution and subsequently assessed them
as exceeding the normative activity of municipalities. In the interest of removal/ restriction
on interpretative disputes, the legislator amended Art. 68 of the Constitution of the Slovak
Republic to its current form (Trellova, 2018, s. 193).

Legislative power according to Art. 68 of the Constitution, may therefore be applied
by the municipality at any time and without authorization in law, but it cannot apply
it to an unlimited extent and to regulate all social relations existing in its territorial
district. In accordance with the case law of the Constitutional Court of the Slovak
Republic, the municipality may apply norm-setting only in that part of the administration
of internal affairs which implements the municipal self-government pursuant to Art. 65
of the Constitution of the SR. In addition to this constitutional article, the municipality may
regulate other relations by its regulation, but only if its legislator grants a mandate for norm-
setting activities (Judgment of the Constitutional Court of the Slovak Republic of 13 May
1997, file no. Il. US 19/97). This is a narrow interpretation of the independent competence
of municipalities when issuing regulations, which is probably based on the fact that
the Constitution of the Slovak Republic explicitly guarantees municipalities independence
only through the legal personality granted in Art. 65 par. 1 of the Constitution, in matters
of management of their own property and their own financial resources. The above
interpretation of the Constitutional Court raises several reservations in legal theory (Jesenko
a kol., 2015, s. 64-65; Kanarik, 2001, s. 38-41).

As in the Czech Republic, general legislation is limited by constitutional restrictions related
to the protection of fundamental rights and freedoms (Article 2 (2) and (3), Article 13 (1)
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and (2) of the Constitution of the Slovak Republic). Although the Constitutional Court
recognizes that the municipality may, by its generally binding regulation pursuant to Art. 68
of the Constitution, set obligations even without explicit legal authorization, the condition
is that it is a concretization, a more detailed regulation, an obligation that is otherwise
supported by law, i.e. it is established as a basis by law (Judgment of the Constitutional Court
of the Slovak Republic of 6 June 1998, file no. II. US 60/97). The Slovak Act on Municipal
Establishment (Act No. 369/1990 Coll. On Municipal Establishment, as amended) does
not enshrine the range of obligations that municipalities could impose by their generally
binding regulation (as is the case in Czech conditions), so in practice we can observe
situations where a municipality imposes an obligation that has no basis in law (this happens
mainly in the case of small municipalities). There is a legislative procedure to correct such
a situation, but it would be much more effective if the legislation prevented such situations
from occurring.

As for the normative activity of municipalities in the area of delegated competence, it follows
from its constitutional definition that municipalities in both republics may implement it only
on the basis of authorization by law and within its limits within the delegated exercise
of state administration. The implementation of this form of municipal norm-setting does not
bring with it such problems in terms of its content and its interpretation as we mentioned
in the norm-setting of municipalities at the level of their independent competence. Which
is not to say that no problems accompany it.

In Slovak conditions, the performance of municipal legislation in the analyzed area
is associated with a lack of professional competence of some municipalities, especially
in the field of environment, education, building regulations or roads/infrastructure
(Decision of the Constitutional Court of the Slovak Republic of 22 March 2017, file no. PL
US 18/2014, which also includes an analysis of the exercise of public power in Slovakia
within the exercise of self-government and delegated exercise of state administration). This
applies mainly to small municipalities, of which there are many in Slovakia, as evidenced
by the fact that out of the total number of municipalities, which is around 2,900, 800 are
those with less than 500 inhabitants.

In the Czech Repubilic, critical voices are linked to the categorization of municipalities
in the exercise of delegated powers, especially to municipalities with extended powers.
In essence, it is a question of whether it is legally acceptable for a municipal council with
extended powers to issue regulations (Section 11 (2) of the Municipalities Act), which are
also binding on the territory of other municipalities falling within the administrative district
of such a municipality. There are consensual opinions (Sladecek, 2009, s. 61) expressing
doubts (Kopecky, 2010, s. 152-153), but also those that reject the existing situation,
claiming that it is in conflict with the constitutional order of the Czech Republic (Kadecka,
2003, s. 145). We ourselves are inclined to accept the given situation, if its implementation
is connected with an increase in the quality of the transferred performance of state
administration at the local level.
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Legal nature of municipal legislation

The legal nature of municipal legislation can be deduced from its legal force, which is tied
to the above-mentioned fact, i. e. whether it is a legal regulation of municipalities adopted
by municipalities within their independent competence, or whether it is a legal regulation
adopted by municipalities in the area of delegated performance of state administration.
We will try to elaborate our thoughts in a more sense, albeit briefly.

In legal theory, we distinguish between absolute legal force and relative legal force.
Absolute legal force is understood as different levels of legislation, higher and lower
legal force, while the basic rule is that the legislation of lower legal force (level) must not
contradict the legal regulation of higher level (force) (Kubu, Hungr, Osina, 2007, s. 42-43).
Subsequently, legal regulations, ie also legal regulations of municipalities, can be divided
in terms of absolute legal force and relative legal force (Jesenko, 2017, s. 116-117). From
the point of view of absolute legal force, legal regulations can be divided into primary (legal)
and secondary (by-laws). In the indicated sense, the legal regulations of municipalities,
regardless of whether they are issued within their independent or delegated competence,
are secondary legal regulations.

However, the situation is different if we look at this legislation in terms of relative legal
force, within which we distinguish between original and derivative (derived) legislation.
The original legal regulations may also regulate new — not yet regulated - legal relations,
their content may also include new legal regulations. In contrast, derivative legislation can
only be issued on the basis of the original legal norm, and only for its implementation.
In other words, the subject-matter of the regulation of derivative legislation can, in principle,
only be the specification of the legal regulation originally contained in the original legal
regulation, which is the regulation secundum et intre legem (Knapp, 1995, s. 157).

In terms of relative legal force, we consider generally binding decrees of municipalities
in the Czech Republic and generally binding regulations of municipalities within their
independent competence in Slovakia to be original (primary) local legislation, binding
on the territorial district of the municipality that issued them. However, we take note
of and respect views that do not agree with our statement (Orosz, Mazék, 2004, s. 79-
90). We base our opinion on the fact that the constitutions of both republics enshrine
in municipalities a general power to regulate matters falling within their independent
competence, the scope and content of which are specified in the case law of the constitutional
courts in one and the other state.’

1 As of 01.01.2022, the system of publishing legal regulations is changing in the Czech Republic. Pursuant
to Act No. 35/2021 Coll., On the Collection of Legal Regulations of Territorial Self-Government Units and Certain
Administrative Offices, a new publicly accessible information system of public administration "Collection of Legal
Regulations of Territorial Self-Government Units and Certain Administrative Offices" was launched.

As of 1 January 2022, the new legal regulations of territorial self-governing units (and non-central administrative
authorities) come into force at the moment of publication in the Collection of Legal Regulations, ie at the moment
when their originator (municipality) “inserts” them into the Legal Collection via a data box.

As soon as the administrator of the information system (Ministry of the Interior) promulgates the legal regulation
in the Collection, he shall notify the territorial self-governing unit thereof. He is then obliged to publish
it on his official notice board for at least 15 days from the date on which he was notified of the announcement
by the administrator.

The aim of the published materials is to provide future users of the information system of the Collection of Legal
Regulations with basic information on new legislation and obligations of municipalities, regions and competent public
authorities when promulgating legal regulations or publishing certain other acts stipulated by law from 1 January 2022.
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On the contrary, in matters where municipalities perform state administration tasks, they
may issue legal regulations, regulations in the Czech Republic and generally binding
regulations within the delegated performance of state administration in Slovakia, only
on the basis of authorization by law and within its limits, which implies that they constitute
derivative legal regulations linked to the territory of the municipality.

As the legal regulations of municipalities have a local character in terms of local scope
and taking into account their position within the absolute and relative legal force,
it is important to define their position in the system of the legal system within the two
republics.

In the conditions of the Slovak Republic, the legislator addresses this requirement more
comprehensively, when in § 6 of the Act on Municipal Establishment stipulates that generally
binding regulations issued within the independent competence of municipalities must
not contradict the Constitution of the Slovak Republic, constitutional laws, international
treaties that have been ratified and declared in the manner prescribed by law, and the law.
Generally binding regulations of municipalities issued within the scope of delegated
performance of state administration may not be in conflict with all the above-mentioned
legal regulations and, moreover, with government regulations and generally binding legal
regulations of ministries and other central state administration bodies.

The Czech legislator has chosen a different approach, he does not exhaustively state
the range of legal regulations to which legal acts of municipal legislation cannot contradict,
but it follows from the provisions of the Municipalities Act that generally binding municipal
decrees must comply with the law. Although the above-mentioned law does not state this,
it follows from the nature of the matter that generally binding decrees of municipalities must
not be in conflict with legal regulations which take precedence over the law in the system
of sources of law (constitution, constitutional laws, international treaties determined
by the Czech legal system). This statement also applies to regulations of municipalities,
in the issuance of which, however, municipalities are bound not only by law, but since they
have the nature of secondary implementing regulations within the meaning of Art. 79 par.
3 of the Constitution of the Czech Repubilic, as well as other legal regulations (§ 61 par. 2,
letter a) and letter b) point 1 of the Municipalities Act). However, another legal regulation
in this regard may also be a generally binding decree issued within the independent
competence of a regional self-governing unit (Judgment of the Constitutional Court
of the Czech Republic of 25 January 2005, file no. PL US 9/04).

The process of adopting municipal legislation

The process of adopting municipal legislation in both countries shows common but
also different elements, which are more numerous and related to the different approach
of the legislator to municipalities as subjects of law, but also to the different application
of the division of power within the municipal self-government or its authorities. We will first
mention the preparation and adoption of generally binding regulations of municipalities
in the Slovak Republic, noting that even in this case, the legislator does not distinguish
between the adoption of regulations within the independent and delegated powers
of the municipality.
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The legal regulation of general legislation contained in the Act on Municipal Establishment
(Section 6, Paragraphs 3 to 9) is general rather than exhaustive. While the legislative
process of adopting and legislative technique of creating legislation of higher legal force —
laws, government regulations, generally binding regulations of ministries and other central
state administration bodies — is regulated quite precisely (in the sense of detail), in the case
of municipal regulations the legislator leaves to municipalities in their creation considerably
wide space, which results in an undesirable diversity of regulations in general legislation.
Municipalities, following the relevant provisions of the Municipal Establishment Act,
regulate the process of adopting general legal regulations, either in the form of generally
binding regulations or in the form of internal regulations (directives, principles, rules, etc.),
which detail the legislative process to local conditions.

Current legal order does not address the question of which subjects the norm-setting
initiative belongs to, i.e. who can submit a proposal for a regulation which the municipal
council is obliged to deal with. It follows from the wording of the relevant provisions
of the Municipal Establishment Act that they are deputies of the council and the mayor
of the municipality. In practice, however, the circle of these entities is much wider, they
include council commissions, the head of the municipal office, but also organizations
in the founding powers of the municipality, and even legal entities developing business
activities in the municipality. The preparation and processing of the text of the draft
regulation is usually provided by the municipal office.

The legal regulation of the adoption of generally binding municipal regulations emphasizes
the requirement for transparency and public involvement in this process. Its statement
is a statutory organization of the comment procedure on the draft regulation, which
the municipal council is to negotiate or accept it.

The comment procedure includes the obligation of the municipality to publish on its
official notice board (but also on the municipality's website, if established) a proposal for
a generally binding regulation of the municipality at least 15 days before the meeting
of the council on this proposal. On the day of publication of the draft regulation, the 10-
day period begins to run, during which natural persons and legal entities may submit
comments on the draft in writing, electronically or orally in the report at the municipal
office. It must be clear from the comment who submits it, but the law does not say anything
about whether these persons should have any relationship with the municipality, in the form
of permanent residence, registered office or activity. It follows from the nature of the matter
and the application of the common sense method that in practice the fulfillment of this
requirement is required, or at least it should be so.

A comment submitted within the set deadline may propose a new text of the regulation
or recommend modification of the published text (addition, deletion, clarification).
The draftsman of the regulation will evaluate the comments with the relevant commission, if
it is established at the municipal level. It must be clear from the evaluation which comments
were complied with and which did not comply and for what reason. The evaluation
of the comments must be submitted to the Members in writing, no later than three days
before the meeting of the Assembly (municipal council). It should also be added that
in the event of exceptional circumstances (natural disaster, a need to prevent damage
to property, etc.) no comment procedure on the draft regulation will take place.
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Experience confirms that the comment procedure is accompanied by formalism on the part
of its actors and a lack of interest on the part of the public. It happens, for example,
that the evaluation part of the comment procedure submitted by the petitioner does
not always have the content parameters required by law (e.g. insufficient justification
of unaccepted comments) (the petitioner informs deputies of his opinion on comments
only orally at the beginning of the council meeting). On the other hand, it is common that
the inhabitants of the municipality are not interested in comment proceedings and in real
life they become acquainted with the norm that regulates their behavior in the territorial
district of the municipality only when the competent authorities start to apply it to them.
Only then do they start to comment on her or disagree and demand a change.

However, Slovak municipal legislative norm-setting has long been accompanied by two
other ailments. The first is the inappropriate legislative technique of creating generally
binding regulations, consisting in the so-called "Rewriting" of the legal text (or another
type of source of law) into the text of the municipal regulation. It is an approach that brings
a number of problems manifested in the application practice of municipalities. Another
negative phenomenon conditioned by freedom of information is the so-called "Copying"
of generally binding regulations of other municipalities searched through internet search
engines. Itis the Internet search and uncritical download of the texts of regulations of other
municipalities (usually larger or district municipalities) that is the cause of the mass expansion
of the number of legally non-compliant generally binding regulations (Tekeli, Hoffmann,
2014, s. 224-225). It should be noted that the regulations of another municipality may
be a suitable inspiration for the creation of a regulation of the municipality taking over it,
but at the same time it should be borne in mind that the regulation of that municipality
is primarily a concretization of the legislation on its conditions, than in the municipality that
adopts the regulation.

The generally binding regulation of the municipality is approved by the municipal
council by a 3/5 majority of the present deputies. It will then be signed by the mayor
of the municipality no later than 10 days after its approval by the council.

The Czech legislator conceived the adjustment of the legislative process related
to the adoption of municipal legislation in a completely different way than we analyzed
it in Slovak conditions. The Act on Municipalities mentions this issue very briefly, but
rather concisely, but it is regulated in detail in the "Rules for issuing legal regulations
of municipalities and regions". It is a methodological tool developed by the Ministry
of the Interior of the Czech Republic and published as an appendix in the magazine Verejna
sprava (en: Public Administration) (weekly of the Government of the Czech Repubilic), no.
14 of 2003. The content consists of three parts — introductory provisions, legislative process
and legislative and technical rules. Although the methodological aid does not have
the character of a legal regulation, its importance and the associated obligation is given
by the obligatory nature of the control of the issuance of legal regulations by municipalities
from the point of view of state supervision (see below).

In particular, we want to highlight the section on legislative and technical rules — also taking
into account the absence of a similar document in Slovakia — which form the cornerstone
of the formal and content level of legislation. By observing them, the municipality as a subject
of law is bound (Article 2 (1) of the Methodological Aid), the requested subjects also take
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a position on their observance within the comment procedure, and their observance
is subject to control as part of state supervision in relation to municipal legislation.

The methodological aid does not address the issue of the normative initiative, i. e. does not
determine who can file a generally binding decree. It only stipulates that such a proposal
will be factually prepared by the processor, who according to the nature of the matter
(and also the size of the municipality) may be the relevant department of the municipal
office, its employee or group of employees. The proposal must include an explanatory
memorandum, which includes an assessment of the existing legal situation, the rationale
for the proposed legislation, its financial and economic impact on the general budget,
as well as the impact on the workforce and population of the municipality.

The comment procedure is provided by the processor, if it is the the individual, the comment
procedure is provided by — according to local conditions - the secretary of the municipal
office, or the mayor of the municipality. From the formal and content side of the comment
procedure, two things are interesting. The first is the fact that only entities selected
by the municipality (e.g. other departments of the municipal office, legal entities affected
by the proposed legislation of the municipality, bodies designated by a special regulation,
etc.) participate in the comment procedure, the second peculiarity lies in the fact that
the comment procedure does not take into account natural persons, the inhabitants
of the municipality, which seems to us to be a negative aspect of the legislative process,
especially if we take into account that the inhabitants of the municipality are a source
of power in local conditions but within the direct forms of municipal democracy.

The deadline for comment proceedings is usually 15 days, but it can be shortened
or extended depending on the complexity and scope of the proposed legislation. If
the addressed subjects take different positions on the proposed legislation, they need
to be discussed with them and an attempt must be made to achieve a unifying procedure.
However, the methodological material does not state who should do it, but it is clear from
the nature of the matter that it should be the processor, or —depending on local conditions —
the secretary of the municipal office or the mayor of the municipality. The course and results
of the comment procedure are stated by the processor in the submission report, which
will be delivered to the deputies of the municipal council together with the draft legal
regulation of the municipality. It should be clear from the submission report with whom
the processor discussed it and with what results.

The methodological material recommends that in the municipalities where the council
of the municipality is established, it discusses the proposed legal regulation and informs
the deputies of the municipal council (Assembly) about its opinion at the meeting at which
they discuss the legal regulation or vote on it.

Generally binding decrees of the municipality are adopted by the Council (Assembly)
by a majority of all its members. The municipal regulation is adopted by the council
of the municipality with the same quorum, i. e. by a majority of all its members.
In municipalities where the council of the municipality is not established, the municipal
council (Assembly) adopts the municipal regulation. The legal regulations of the municipality
are signed by the mayor and his deputy (vice-chairman), alternatively the mayor of the city
and his deputy.
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According to official data, more than 20,000 generally binding decrees were issued
in the Czech Republic in 2020, of which up to 76% were related to local fees (which
is probably also related to the amendment to the Local Fees Act), 10% were related
to the municipal waste system and 14 % concerned other issues related to the life of cities
and municipalities in the Czech Republic. The identified shortcomings in the content
of generally binding decrees also correspond to the above structure. They mainly concern
local fees, e.g. insufficient definition of public space for local fees for the use of public
spaces, provision of relief or exemption from fees, exceeding the permitted rate of fees,
method of payment of local fees, etc.

Of the formal shortcomings, the most common were — non-disclosure of information
about the meeting of the municipal council, shortcomings in the reports of the municipal
council meeting (e.g. non-approval of the council agenda, missing record of the course
and results of municipal council voting, missing mayor's signature, etc.), shortcomings
in the registration of legal regulations of municipalities, but also non-dispatch and delayed
sending of issued legal regulations of the municipality (all data are taken from the Information
on the Activities of the Department of Public Administration, Supervision and Control
of the Ministry of the Interior for 2020).

An important part of issuing municipal regulations is the institute of their publication.
The publication of legislation generally consists in its publication in an official, predetermined
manner. It is a necessary condition for its validity and application of the principle of ignoratia
non excusat (ignorance of the law does not justify it). In other words, the importance
of the principle of publicity lies in the fact that the legislation is not applied to its addressee
before they have the opportunity to become acquainted with its content.

The method of publishing municipal legislation and the associated validity and effectiveness
are very similar in both countries surveyed. It follows from their legal regulation that the legal
regulations of the municipality must be promulgated, which is the conditions of validity.
The declaration shall be made by posting it on the official notice board of the municipality
(municipal office) for a period of 15 days. In addition, in the Czech conditions, the legal
regulation of the municipality may be (subsidiary) published in the usual way, in Slovakia,
a generally binding regulation may also be published on the municipality's website. For
the sake of completeness, it should be added that in the Czech Republic, the regulation
of a municipality with extended powers will also be published on the official notice board
of municipalities operating in the administrative district of this municipality.

The legislation of the municipalities in both states shall enter into force on the fifteenth day
after it is posted on the official notice board, unless they stipulate a later entry into force.
In the case of a justified public interest, it is exceptionally possible to determine the earlier
beginning of the effectiveness of the legal regulation of the municipality, but not earlier
than on the day of its promulgation. The legal regulations of the municipalities must be
accessible to everyone at the office of the municipality that issued them.
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State supervision over the issuance and content of municipal
legislation

In this area, the legislation in the two countries shows the most significant differences,
especially in terms of the form of its implementation by the state. The Czech legislation
is characterized by the obligation to control general legal regulations, which has its basis
in the provisions of § 12 par. 6 of the Act on Municipalities, pursuant to which the municipality
shall immediately after the promulgation of the general legal regulation send the given
legal regulation to the designated state body — a generally binding decree to the Ministry
of the Interior of the Czech Republic and the municipal regulation to the regional authority.
The said authorities are entitled to assess whether the given legal regulation is in accordance
with the law, or as for the regulation of the municipality, also with other legal regulations.
If a generally binding decree of the municipality contradicts the law, the Ministry
of the Interior shall invite the municipality to take corrective action. If the municipality does
not do so within 60 days, the ministry decides to suspend the effectiveness of the decree
and at the same time sets a reasonable period of time for the municipality to correct it. If
the municipality, or its Council (Assembly) will not carry out the remedy within the specified
time limit and no appeal has been filed against the decision of the Ministry of the Interior,
the Ministry shall submit a proposal to the Constitutional Court of the Czech Republic for
the annulment of a generally binding decree of the municipality. If an appeal was filed
against the Ministry's decision and the Ministry did not comply with it, the procedure
is similar to the ones we mentioned above.

A similar procedure, especially in the first phase, is in relation to the control of the municipal
regulation, with the difference that the main subject is not the Ministry of the Interior, but
the regional office (§ 125 par. 1 of the Act on Municipalities). The difference is related
to the second phase of the inspection, as the decision of the regional authority to suspend
the municipality's order cannot be appealed, which means that if the municipality, its
competent authority does not correct it, the director of the regional office within 30 days
from the date of expiry of the deadline for the correction, sends the constitutional court
a proposal to repeal the municipal regulation.

A special situation arises in the case of a clear conflict of general legislation (decrees,
regulations) with human rights and fundamental freedoms. In such case, the Ministry
of the Interior, or regional office, suspend the effectiveness of the decree/ municipal
regulations without a prior call for redress. It is possible to agree with the opinion that
the word "may" in these cases should be interpreted in terms of the competence
of the Ministry of the Interior/ regional office as a duty, not in terms of their discretion
(Pavlicek et al., 2011, s. 984). In the event of a breach of human rights and fundamental
freedoms, it should be the responsibility of both institutions concerned to suspend
the general legislation without undue delay as soon as they reach such a finding. The further
process of establishing the rule of law is the same as we mentioned above, but shortened
by 60 days.

The state's supervision over general legislation in the Slovak Republic is conceived on other
basic grounds and seems more complicated, which is probably due to the structure
of the entities that perform supervision, but also to the absence of its obligation as known
by Czech legislation.
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In the system of state supervision, the prosecutor's office plays an important role, which —
unlike in the Czech Republic—is based on the Romanesque model and part of its competence
is to supervise compliance with the rule of law in public administration and thus local self-
government. However, its position in this process is specific, the prosecutor does not have
the right to annul, change or correct the decision of a public administration body, nor
does he have sanctioning powers against its entities in the event of a violation of the law.
The prosecutor can implement the means of prosecutor's supervision in relation to public
administration bodies (in our case municipal self-government) exclusively in the form
of recommendations and proposals (Palds et al ., 2016, s. 415-418).

In terms of the content of our contribution, such a legal remedy is mainly the prosecutor's
protest (besides it, the prosecutor's warning, but we will not pay attention to it), which
may file against a generally binding municipal regulation (it does not matter whether
it is a regulation adopted within independent or delegated competence of municipalities)
if he/she considers that it contravenes the law or other generally binding legal regulation.
The prosecutor files a protest on the basis of the results of the review of the observance
of legality in the territorial self-government, which he is entitled to carry out at his own
discretion, or on the initiative of a natural person or legal entity. He is obliged to process
the complaint within two months from the day when it was assigned to him, and he shall
immediately notify the submitter of the method of handling. In other words, the control
of the legality of general legal regulations (municipal regulations) is not obligatory in Slovak
conditions.

If the municipal council against which the protest was filed finds that the protest is justified,
it is obliged without undue delay, no later than 90 days from the delivery of the protest,
to repeal the order or replace it with a generally binding municipal order in accordance
with the law, or with other generally binding legal regulations. If the protest is not granted,
the prosecutor is entitled to file a lawsuit in the administrative court.

If, after review, the administrative court finds that the action is well founded, it shall declare
by order that the regulation, part or provision thereof is inconsistent, thereby rendering
the regulation (part or provision) invalid. Subsequently, the municipality (its council) is obliged
within 6 months from the entry into force of the administrative court decision to bring
the relevant regulation issued in matters of municipal self-government, in accordance with
the law and the regulation issued within the delegated powers in accordance with law,
government regulation and generally binding regulations of ministries and other central
state administration bodies. If it fails to do so, the regulation, part or provision thereof shall
cease to be valid.

The Constitutional Court of the Slovak Republic acts in a subsidiary manner in matters
of compliance with legal regulations in relation to generally binding regulations
of the municipality, i. e. in the case of their compliance with the Constitution of the Slovak
Republic, constitutional laws and international treaties, with which the National Council
of the Slovak Republic gave its consent, the Slovak Republic ratified and declared them
in the manner prescribed by law (Drgonec, 2019, s. 1135). The Constitutional Court acts
on the basis of a proposal of an authorized subject (Article 130 (1) (a) to (f) of the Constitution).
In summary, in the Slovak Republic, the prosecutor's office and administrative courts take
care of the legality of generally binding municipal regulations; the Constitutional Court
of the Slovak Republic decides on their constitutionality.
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Conclusion

We do not intend to assess municipal legislation in both countries in terms of where
it is better or worse, not least because they are two separate systems that live — so to speak
— their own legislative and application lives in their countries. We just want to briefly
summarize the features common and differently related to the content of the issue, which
was the subject of our interest in this article.

Both states consider municipal legislation as an important part of the legal order and try
to guarantee its unity through it and thus provide legal certainty to natural persons and legal
entities that they operate in the same legal environment at the state and municipal
levels. That is why the basic starting points of municipal legislation are regulated directly
in the constitutions of the republics and legal theory perceives them as formal sources
of law.

There are significantly more differences, they are reflected in the titles of the municipal
legal regulations and others are related to the division of power in municipal self-
government, different forms of ensuring the legislative process of adopting municipal
legislation and especially different organization of state supervision over normative activity
of municipalities.

In turn, this means that in the Czech Republic, general legal regulations are adopted by two
municipal bodies (Assembly (municipal council), council of the municipality), and in Slovakia
by one (municipal council). The legislative process of adopting municipal legislation
in the Czech Republic is centralized through the Methodological Instruction prepared
by the Ministry of the Interior of the Czech Republic and its observance is part of state
control; in the Slovak Republic, the legislative process is regulated by the municipalities
themselves, either by their own regulation or in the form of internal regulations (principles,
rules, directives), into which they reflect the relevant provisions of the Municipal
Establishment Act. The state's supervision over the norm-setting of municipalities
is different, in the Czech Republic it is simpler (implemented by state administration bodies
— Ministry of the Interior, regional authorities) and due to the obligation of control probably
more effective, in Slovakia more complicated from the point of view of entities performing
it and to some extent less efficient as it is not mandatory.

However, differences could be a source of mutual inspiration wherever this could yield
better results in an area other than those of the current legal situation. For example,
the quality of municipal legislation in Slovak conditions would certainly benefit from
the creation of a methodological tool for issuing municipal legislation, such as governing
municipalities in the Czech Republic. At the same time, the use of this experience would
not require any major legislative changes.
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CHALLENGES RELATED TO LOCAL
GOVERNMENTAL CLIMATE POLICY
BY THE EXAMPLE OF MUNICIPALITIES
OF THE POVIAT OF JEDRZEJOW

Pawet Ostachowski
Joanna Podgérska-Rykata

Abstract

The climate policy is currently one of the most discussed issues in Central and Eastern
Europe. Carbon neutrality, declared by European Union countries to be achieved until
2050, is going to be particularly difficult for such large countries as Poland in the said region.
In this paper we focus on the issues related to investments in air and climate protection
with particular consideration of the Polish conditions on the level of local government
and underline importance of the local government unit of Polish poviat as a convenient
area for investment-related cooperation of municipalities, aiming at energy transition
of these units into areas friendly for both inhabitants and climate. The research problem
is to define most important changes faced by local authorities to implementing in local
climate policy. This paper also presents thoughts on development of the idea how to plan
local investments to be used in order to achieve energy transition in Poland, it also includes
an empirical analysis of investment activity of local authorities in the years 2010-18 in terms
of air and climate protection in the poviat of Jedrzejéw situated in the Swigtokrzyskie
Voivodeship. The considerations included in the research part of the paper were based
on results of analyses of local documents, financial reports of local governments being
analyzed and information contained in publicly available statistical data.

Keywords

environment, climate policy, local authorities, air protection, local expenses, energy
transition, low-carbon economy

Introduction

Activities in the field of environment and climate protection are the crucial part of public
services. They are also generate great costs, in reference to both economic and social
aspects, however research (Wolska, 2010, p. 60) shows that benefits resulting from climate
protection investments turn to be profitable in the longer perspective, regardless of costs
being borne. Constitution of the Republic of Poland directly refers to environmental
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protection in the art. 86 and 74. According to the art. 86, everyone is obligated to take
care of environment and bears responsibility for its deterioration caused by them, while
in the art. 74 the lawmakers defined the obligations of public authorities in the field
of environmental protection. The regulations include the term of ecological security that
is strictly related to the rule of sustainable development (Provinska 2012, p. 303). Its legal
definition in the Polish law is included in the Environmental Protection Act', of April 27,
2001, according to which (art. 3 sect. 50) sustainable development is social and economic
development involving the process of integration of political, economic and social
activities, while maintaining natural balance and stability of basic natural processes, in order
to guarantee the capability to meet basic needs of certain communities or citizens from
the currently living and future generations.

The issue of global warming became the subject of international discussion already
in the late 1970s. Then the United Nations held the world-wide climate-related conference
in Geneva that initiated subsequent events focused on this matter. In 1988 the United
Nations Environment Programme (UNEP) and the World Meteorological Organization
(WMO) established the Intergovernmental Panel on Climate Change (IPCC) in order
to regularly provide political decision makers with results of scientific research on climate
changes, their effects and future threats, as well as possible variants of adaptation
and mitigation of these effects.?

Thefirstreport preparedby IPCChadbecome areasontoholdthe United Nations Conference
on Environment and Development in June 1992 in Rio de Janeiro, called "Earth Summit”.
In turn, these events resulted in changes of lines of action regarding international climate
policy, including adoption of Action Programme — Agenda 21 (Grabowska, 2001, p. 31-
40), being the document representing the method of development and implementation
of sustainable development programmes as parts of local policies. Unfortunately, subsequent
accession of Poland to the United Nations Framework Convention on Climate Change?®
in the early 1990s and the Kyoto Protocol (Ramowa konwencja Narodéw Zjednoczonych w
sprawie zmian klimatu, sporzadzona w Nowym Jorku dnia 8. Maja 1992 r.). (Protokét z Kioto
do Ramowej Konwencji Narodéw Zjednoczonych w sprawie zmian klimatu, sporzadzony
w Kioto dnia 11 grudnia 1997 r)* in 2005 has not caused revolutionary changes, when
it comes to management of environment and climate protection, neither at national
level, nor locally. Even the stipulations of the Paris Agreement (Porozumienie paryskie
do Ramowej Konwencji Narodéw Zjednoczonych w sprawie zmian klimatu, sporzadzonej
w Nowym Yorku dnia 9 maja 1992 r., przyjete w Paryzu dnia 12 grudnia 2015 r.),° adopted
in December 2015, or the climate summit held in Katowice have not resulted in such
changes. Although in recent years we have witnessed intensified awareness regarding this
global problem, both among public decision makers and the society, the activities initiated
by the Polish government have only minor impact on local policies and investments. Lack
of strategic intersectoral cooperation and long-term effect-oriented plans results in poor
correlation between certain elements of this interlinking system.

See more: Polish Journal of Laws of 2019, pos. 1396 as amended.

See more: https://www.ipcc.ch/about/, accessible on January 18, 2021.
See more: Polish Journal of Laws of 1996, no. 53, pos. 238.

See more: Journal of Laws of 2005, no. 203, pos. 1684.

See more: Journal of Laws of 2017, pos. 36.
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Though local government authorities identify needs in the field of air and climate protection
more and more frequently as a part of their investment policies, inclusion of these type
of objectives and priorities in strategic documents alone (for example, development
strategies) does not result in actual affects. The scope of these documents, especially
diagnoses contained therein, generally does not include more detailed analyses of air
pollution, emissions of greenhouse gases, energy balance of local infrastructure and public
utility buildings or state and perspectives of development of energy technologies based
on natural gas or renewable energy sources, as this is mostly a result of lack of respective
regulations and systemic nation-wide solution in this matter. In turn, these deficiencies
result in omission of the issue of climate in local policies, leading to its underestimation
by local government authorities.

This situation is also significantly influenced by the fact that environment-related
investments, co-funded from EU funds, in municipalities are strongly focused on sewage
systems. Considering such starting conditions, only few local government units® decide
to take radical steps in the field of energy transition and undertake activities towards
cooperation with adjacent units (for example, within the poviat structure), that would seem
not just good, but, indeed, the desired orientation.

We already know that the European Climate Change Programme (ECCP) initiated in 2020
and based on voluntary activities, good practices and market mechanisms has turned
out to be a tool with too less influence of authorities of European Union member states.
Also, the first EU climate and energy package, planned until 2020 and adopted in Brussels
on December 11, 2008, has not caused systemic changes of the approach of Polish public
authorities towards investments in this field.” At the local government level the intended
effect was reached only in the light of the perspective of no possibility to acquire EU
funds for the period 2014-20 for such investments like thermal modernization of buildings,
replacement of high-carbon heating sources or implementation of renewable energy
sources. In order to fulfill the conditions to be met by beneficiaries of EU funds, since
2015 municipalities have started to develop the so called low-carbon economy plans,
coherent with municipal financial balances and other planning and strategic documents
at the level of municipalities, poviats and voivodeships in terms of investments. The process
of development of these documents has played a crucial role in disclosure of an extent
of the investmentloophole in the area of airand climate protection, whose efficient reduction
will surely be a challenge in the years or even decades to come. Low-carbon economy
plans passed by more Polish municipalities allowed for determination of objectives, tools
and methods to be used by local authorities in order to limit CO2 emissions, increase
efficient energy use and enhance use of energy coming from renewable sources. They
have also become the documents supportive in implementation of the rule of sustainable

6 A good model example is Krakéw. Upon its mayor's initiative the air protection programe includes
the provision on implementation of limits regarding use of solid fuels in Krakéw, imposed on the regional
assembly of the Matopolskie Voivodeship. On January 15, 2016 members of this assembly passed the resolution
no. XVIII/243/16 on implementation of limits regarding operation of installations using solid fuels in the City
of Krakéw. Since September 1, 2019 using solid fuels has been banned.

7 The assumptions that were then adopted for EU states projected their reduction of greenhouse gases
emission by 20%, increase of efficient energy use in economy by 20% and increase of share of energy coming
from renewable sources by 20 % (for Poland by 15 %).
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development, adopted in the art. 5 of the Constitution of the Republic of Poland, as well
as objectives of EU’s climate policy (Szafranski, 2014, p. 215).

The considerations included in this paper focus on the issue of investments related
to air and climate protection, with particular attention paid to Polish local government
conditions. They also try to define most important challenges faced by local authorities
when it comes to implementing climate protection policy. In the first part of the paper
we underline the role of poviat local government as a convenient sphere for investment-
related cooperation of municipalities, aiming at transformation of certain units and their
surroundings into areas friendly for both inhabitants and climate. In the second part
of the paper we present information on development of planning of local investments
used in order to achieve energy transition, strictly and inseparably connected with air
and climate protection. The third part refers to the problems being presented, by analyzing
investment-related activities of local authorities in terms of air and climate protection
in the area of the poviat of Jedrzejoéw in the years 2010-18. The selected period is not
a coincidence, as it covers the two already completed terms of local authorities (2010-
14 and 2014-18). We assume that lack of integrated and strategic cooperation between
municipalities of the poviat of Jedrzejow regarding expenses on air and climate protection
resulted during the years of 2014-18 in poor investment effectiveness in this matter.
We assessed that one of the foundations of the reluctantly performed energy transition
in municipalities of the poviat of Jedrzejéw were deficiencies in access to gas systems
for inhabitants, hampering their efforts to withdraw from burning solid fuels that are
detrimental for air and climate.

The considerations included in paper’s research part were based on the results of analysis
of the documents passed by poviat's authorities, including the Development Programme
for the Poviat of Jedrzejéw for the years 2021-2020 and the resolutions of the nine
municipality councils selected for research. Financial reports for the local governments
being subject to the analysis also turned out to be helpful, as well as information obtained
at the Statistics Poland office in Kielce and the Local Data Bank.

Low-carbon economy plan as a tool of the local government
climate policy in Poland

Passing a resolution implementing a low-carbon economy plan is not obligatory for any
municipality, however, it does not mean that it is rarely worked on and enacted, as adoption
of a low-carbon economy plan has become one of tools used to acquire EU financial assets
during the financial perspective for the years of 2014-20. It was not before mid-2017, i.e.
quite recently, when this issue became popular and previous local government investments
focused on energy transition, so strongly related to air and climate protection, had been
performed without complete and reliable investigation of a scale of this problem.
According to the guidelines of Regional Funds for Environmental Protection and Water
Management,® a low-carbon economy plan should be developed in a complex way for

a certain field of administration. Its main objective is arrangement and organization
of activities undertaken by municipalities, helping to limit CO2 emissions by assessing actual

8 See: Cf.: https://www.wfosigw.katowice.pl/pgn/wytyczne-do-opracowania-pgn.html, accessible on January
18, 2021.
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conditions in terms of emissions of greenhouse gases. The document should describe
specific undertakings that could be performed in future and indicate sources of funds.
Each low-carbon economy plan should be based on assessing emissions of greenhouse
gases in a given municipality, using information on its energy balance. All these factors are
supposed to limit CO2 emissions, increase efficient energy use and increase use of energy
coming from renewable sources.

Itis worth noting that passing a low-carbon economy plan in a municipality and specification
of certain objectives and funding sources therein are not enough to guarantee that
the declarations contained therein will be fulfilled. Acts of planning, i.e. various types
of strategies, plans and programmes, constitute the specific category of legal instruments,
because their legal character cannot be determined definitely. Some of them are generally
applicable, while other are not (Ochendowski, 2006, p. 141-142). Plans developed
by municipal institutions generally do not constitute instruments of local law, as they
are addressed to the same units that issue them and not external entities (Zuchowski,
2007, p. 70). On the other hand, they are crucial for defining certain types of activities,
though they do not provide details on any authorizations or obligations for entities
beyond the administration system. As documents, they become instruments by means
of which it is possible to meet the requirement to determine reasons, content and results
of decisions before they are made, therefore they are used for thoughtful operations
of public administration, considering all technical, organizational and financial capabilities
and supporting the organizational process, i.e. harmonization of actions and assets (Kozuch,
2004, p. 61).

Climate-related objectives often lose to other priorities of local government investment
policies. Authorities of small units, often with moderate own incomes and enormous
investment needs, are not even able to file motions for funds for larger projects in the area
of energy transition, not to mention supporting inhabitants in their independent activities.
Therefore, it seems critical to make effort to create space of climate-related cooperation
in each municipality, that should consist in planning coordination and execution of common
investments, including the ability to file joint motions for external support, when realizing
projects beneficial for energy transition.

Poviat of Jedrzejéw - terrain characteristics

Being subject to this analysis, the poviat of Jedrzejéw is located in the south-western
part of the Swietokrzyskie Voivodeship and it borders with the poviats of Pifczéw, Kielce
and Wtoszczowa (S'wietokrzyskie Voivodeship), Miechéw (Matopolskie Voivodeship)
and Zawiercie (Slaskie Voivodeship). There are uplands in the southern part of the region,
while its northern part is surrounded by ranges of old mountains separated from each other
by Nida Basin. All this area is drained by the drainage system towards Vistula via the river
of Nida after which the region of Ponidzie took its name. (Program rozwoju powiatu
Jedrzejowskiego na lata 2016-2020) Lands of the poviat of Jedrzejéw are one of the oldest
human settlement areas in Poland, where multiple archaeological sites are located, even
from the Lusatian culture (Kaczanowski, Koztowski, 2014, p. 46). During the January
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Uprising multiple clashes took place at this area and, as retaliation, Russian authorities
deprived local towns of their charters. The poviat of Jedrzejéw, established in the early 19th
century, was then a part of the Kielce Governorate transformed into the Kielce Voivodeship
in 1919 (Program rozwoju powiatu Jedrzejowskiego na lata 2016-2020). Currently, the said
poviat has the area of 1,257 km?. (Statystyczne vademecum samorzadowca — Powiat
jedrzejowski 2019) and consists of the nine following municipalities: Imielno, Jedrzejéw,
Matogoszcz, Nagfowice, Oksa, Sedziszéw, Stupia, Sobkéw and Wodzistaw. The largest
of them is the urban-rural municipality of Jedrzejéw being the administrative centre
of the poviat. Other towns in the subregion are Matogoszcz and Sedziszéw. Their economic
and demographic diversification was presented in the table 1.

Tab. 1. Municipalities of the poviat of Jedrzejéw — demography and economic
activity

Population according . o
Municipality | Area in km? to address of residence Private sector entities

2010 2018 2010 2018
Imielno 101 4,501 4,404 149 212
Jedrzejéw 227 29,143 28,095 2,420 2,648
Matogoszcz 146 11,821 11,621 774 848
Nagtowice 117 5,289 4,956 232 287
Oksa 21 4,802 4,598 230 243
Sedziszéw 146 13,008 12,555 784 809
Stupia 108 4,425 4,336 178 226
Sobkéw 144 8,429 8,491 463 529
Wodzistaw 177 7,499 7,020 410 468
POVIAT 1,257 88,867 86,076 5,640 6,270

Source: Own analysis performed on the basis of the Statistics Poland office in Kielce.

On the basis of the table 1 we can witness the gradually decreasing number of population
in the poviat of Jedrzejoéw. In the period being analyzed population had increased only
in the municipality of Sobkéw. The most depopulated municipality is Wodzistaw that lost
479 people during 9 years (almost 6.38 %). Smaller losses were identified for municipalities
of Nagtowice, Oksa, Jedrzejow, Sedziszéw, Imielno and Stupia. The municipality of Jedrzejéw
alone had lost as many as 1,048 inhabitants. On the other hand, economic activity
is gradually increasing. Among 630 entities established in the poviat of Jedrzejéw the most
of them were registered in the municipalities of Jedrzejéw, Matogoszcz and Wodzistaw.
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Investments in the field of air and climate protection in the poviat
of Jedrzejéw in the years 2010-18

For long time investment activities of local authorities in the field of air and climate
protection had been performed there on the basis of multiple local development strategies
and spatial development plans defining only general objectives of environment-related
activities. They have gradually become replaced by low-carbon economy plans which
is a positive trend. The authorities of Matogoszcz enacted such a plan as early as in February
2016,° however its first version required a quick correction.'® Similar documents were
prepared for other municipalities in the following order: Imielno," Stupia,'? Sedziszéw,
Jedrzejéw,"* Wodzistaw™ and Nagtowice.”™ Until mid-2017 they had also been enacted
for realization in the municipalities of Oksa'® and Sobkéw.” Research of the aforesaid
plans allows to perform the detailed analysis of local environmental problems. We can
notice that objectives and methods of operation, assumed by authors of these plans, were
defined with very conservative approach. Additionally, much attention was paid to search
for sources of funds for investments strengthening air and climate protection, including
the role of EU assets expected to be acquired. Unfortunately, the assumptions included
in these documents, including forecast objectives, deviate from configuration and amounts
of financial assets acquired and spent by certain municipalities in the field of climate-related
investments.

One of factors resulting in investment weakness of municipalities during the period being
analyzed turned out to be too low own resources of these units. Many of the analyzed
municipalities are dwelt by small local communities, that results in low local budgets
and own resources they consist of. This relation was presented in the table 2.

9  Resolution no. 11/103/16 of the City Council in Matogoszcz of February 2,2016 on adoption of the Low-
Carbon Economy Plan for the Municipality of Matogoszcz.

10 Resolution no. 17/167/16 of the City Council in Sedziszéw of December 29, 2016 on adoption of the Low-
Carbon Economy Plan for the Municipality of Sedziszéw.

11 Resolution no. XVII/101/2016 of the Municipal Council in Imielno of September 9, 2016 on adoption
of the Low-Carbon Economy Plan for the Municipality of Imielno for the years of 2016-2022.

12 Resolution no. XX/100/2016 of the Municipal Council of Stupia of October 26, 2016 on adoption of the Low-
Carbon Economy Plan for the Municipality of Stupia and resolution no. XXXIV/174/2018 of February 22, 2018
on adoption of the Annex no. 1 to the Low-Carbon Economy Plan for the Municipal of Stupia.

13 Resolution no. XXXI/257/2016 of December 22, 2016 on adoption of the Low-Carbon Economy Plan for
the Municipality of Jedrzejéw for execution for the years of 2016-2022.

14 Resolution no. XXIV/165/2016 of the Municipal Council of Wodzistaw of December 28, 2016 on adoption
of the Low-Carbon Economy Plan for the Municipality of Wodzistaw for the years of 2016-2020.

15 Resolution no. XXXI/168/2016 of the Municipal Council of Nagfowice of December 29, 2016 on adoption
of the Low-Carbon Economy Plan for the Municipality of Nagfowice.

16 Resolution no. XXIX/152/2017 of the Municipal Council of Oksa of May 31, 2017 on adoption of the Low-
Carbon Economy Plan for the Municipality of Oksa for the years of 2017-2020.

17 Resolution no. XLIX/239/2017 of the Municipal Council of Sobkéw of June 30, 2017, on adoption of the Low-
Carbon Economy Plan for the Municipality of Sobkéw.
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Tab. 2 Own income of municipalities in the poviat of Jedrzejéw expressed
as percentage of general income for the years of 2010-2018

\'\("e‘;rr“c'pa"ty/ 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018

Imielno 19.4 | 221 232 | 316 | 226 | 246 | 215 | 21.0 | 26.6
Jedrzejéw 424 | 41.6 | 46.6 | 447 | 459 | 477 | 39.8 | 38.9 | 39.8
Matogoszcz 442 | 455 | 456 | 48.6 | 504 | 497 | 40.6 | 41.6 | 40.2
Nagtowice 18.1 214 | 27.6 | 247 | 28.6 | 36.1 263 | 259 | 25.1

Oksa 256 | 166 | 17.8 | 29.1 235 | 240 | 199 | 18.9 | 20.1
Sedziszéw 314 | 40.1 453 | 51.2 | 498 | 50.6 | 45.9 | 42.7 | 38.5
Stupia 175 | 233 | 240 | 271 28.9 | 30.1 269 | 27.1 23.4
Sobkéw 19.1 21.2 | 242 | 231 260 | 30.2 | 265 | 248 | 247
Wodzistaw 23.7 | 22.7 | 268 | 31.1 36.1 343 | 324 | 295 | 29.0
POVIAT 31.9 | 338 | 36.7 | 386 | 397 | 412 | 354 | 342 | 33.6

Source: Own analysis prepared on the basis of the Local Data Bank,
https://bdl.stat.govh.pl/BDL/dane/podgrup/teryt (February 2, 2021).

The analysis of the data included in the table 2 indicates that the largest investment
capabilities, based on own resources, were in the municipalities of Matogoszcz, Sedziszéw
and Jedrzejéw. Despite the research showing a gradual decline in local governments' own
incomes on a national scale, the data in Table 2 make it possible to observe this trend after
2015 (Swianiewicz, tukomska, p. 10-11). For the first of them the investment level was
more than a half of unit’s budget in 2014 and 40.6 % at the end of 2016. For Sedziszéw own
resources happened to be more than a half of local budget twice. Only in the indicated
local governments this relation in the years of 2010-18 exceeded the average level for
the entire poviat. The municipalities of Sobkéw, Oksa and Imielno achieved the weakest
results.” However, limited own resources were not the only index proving existence
of conditions unfavourable for development of local investment policies with purpose
to increase air and climate protection. Acquisition of external subsidies by municipalities
of the poviat of Jedrzejéw turned out to be on the insufficient level, too. These activities
were presented at the chart 1.

18 The average level of relation between own resources of municipalities to their total incomes for the entire
poviat in the years of 2010-18 was 36.12%. Only the municipalities of Matogoszcz, Sedziszéw and Jedrzejéw
exceeded this level with the respective indices of 45.15%, 43.94 % and 43.04 %. Other municipalities were ranked
in the following order: Wodzistaw (29.51 %), Nagtowice (25.98 %), Stupia (25.37 %), Sobkéw (24.42 %), Imielno
(23.62 %) and Oksa (21.72 %).
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Chart 1. Investment subsidies acquired by municipalities of the poviat of Jedrzejow
in the years of 2010-2018 (thousands of PLN)

Imielno Jedrzejéw | Matogoszc | Nagtowice Oksa Sedziszow Stupia Sobkéw Wodzista
z w
I ® Radyl 6291 37523 10553 16 656 8815 32784 13210 11955 13773

Source: Own analysis prepared on the basis of the Local Data Bank, https://bdl.stat.govh.
pl/BDL/dane/podgrup/teryt (February 2, 2021).

The chart 1 shows that the greatest successes in acquisition of investment subsidies
in the years of 2010-18 were achieved by Jedrzejéw and Sedziszéw, while the worst results
were in the municipalities of Imielno and Oksa. The percentage distribution of the amount
of 151,559.1 thousands PLN of “external” support given to the poviat of Jedrzejow was
presented in the chart 2.

Chart no. 2. Division of acquired investment subsidies between municipalities
of the poviat of Jedrzejéw for the years of 2010 — 2018

 Imielno

M Jedrzejow
m Matogoszcz
M Nagtowice
W Oksa

m Sedziszow

m Stupia

m Sobkdéw

Wodzistaw

Source: Own analysis prepared on the basis of the Local Data Bank,
https://bdl.stat.govh.pl/BDL/dane/podgrup/teryt (February 2, 2021).
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The chart 2 shows that during 9 years the municipalities of Jedrzejéw and Sedziszéw had
managed to acquire for development of their own local assets almost 46.4 % of these type
of funds, however, their activity in this field turned out to be correlated with large share
of investment-related budgetary expenses only in case of Sedziszéw. The respective data
were presented in the table 3.

Tab. 3 Share of investment-related budgetary expenses for municipalities
of the poviat of Jedrzejéw in the years of 2010-2018 (%)

\'\(/L‘;:'C'pa"ty/ 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | average
Imielno 178 | 47 | 269|168 |143 | 40 | 35 | 55 | 144 | 11.99

Jedrzejow 237 | 19.6 | 7.7 | 165 | 151 | 7.6 8.2 6.1 9.1 12.62
Matogoszcz | 15.6 | 12.8 | 16.1 | 7.6 5.4 6.2 | 104 | 3.7 7.1 9.43
Nagtowice | 27.4 | 251 | 29.0 | 31.9 | 25.3 | 23.3 | 5.5 9.5 | 11.6 | 20.95

Oksa 343 | 323 | 233 | 214 | 147 | 9.1 5.7 6.2 | 10.0 | 17.44
Sedziszéw 43.0 | 229 | 6.9 9.6 | 17.0 | 13.6 | 17.5 | 187 | 27.0 | 19.58
Stupia 355 | 167 | 314 | 241 | 137 [ 11.9 | 29 | 10.0 | 20.8 | 18.56

Sobkdéw 291 1223 | 11.3 | 87 47 | 115 | 6.1 8.1 | 16.6 | 13.16
Wodzistaw | 42.5 | 21.8 | 13.1 | 16.8 | 17.3 | 156 | 9.7 | 11.3 | 16.0 | 18.23
POVIAT 295 1198 | 151 | 15.7 | 14.0 | 10.7 | 91 8.7 | 141 | 1519

Source: Own analysis prepared on the basis of the Local Data Bank,
https://bdl.stat.govh.pl/BDL/dane/podgrup/teryt (February 2, 2021).

The data included in the table 3 indicate that during the years of 2010-18 the largest
expenses on investments in relation to entire budget, had been made in the municipalities
of Sedziszéw, Nagtowice, Stupia and Wodzistaw. After 2014 most of local governments
being analyzed spent less money for investments than before. The crisis of local investment
policies started even sooner in the municipalities of Matogoszcz and Sobkéw where less
than 10% of public assets were spent on investments as early as in 2013. The largest
decrease occurred in 2017.

However, the assessment of the investment policies performed by the municipalities
of the poviat of Jedrzejéw in the field of air and climate protection requires some more
analysis of detailed expenses to the extent presented in the table 4.
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Tab. 4 Investment-related expenses in municipalities of the poviat of Jedrzejow
for air and climate protection for the years of 2010-2018 (thousands of PLN)

\'\(/'e‘;rr“c'pa"ty/ 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018
Imielno - - - - - - - - 8.6
Jedrzejow - - - - - - - - -
Matogoszcz - - - - - - - - -
Nagtowice - - - - - 4.9 12.3 11.6 -
Oksa - - - - - - - 6.0 40.4
Sedziszow - - - - - | 24.6 |4,405.2]1,111.3| 22.6
Stupia - - - - - 16.8 5.6 - -
Sobkdéw - - - - - - - - -
Wodzistaw - - - - - - 11.9 13.5 -
POVIAT - : - - - | 46.3 |4,435.0]1,142.4| 71.6

Source: Own analysis performed on the basis of reports on execution of budgets
in municipalities of the poviat of Jedrzejéw for the years of 2010-18 and data acquired
from Regional Accounting Chamber in Kielce (February 2, 2021).

On the basis of the amounts of expenses specified in the table 4 we can indicate leaders
and outsiders regarding realization of investments in the field of air and climate protection.
The largest assets during the years of 2010-18 for these types of activities had been
spent by the authorities of Sedziszéw. No municipality had started this type of activities
before 2015 and during the said 9-year period many local governments had not initiated
any investment activities at all or they had been of only symbolic importance. The data
for the years of 2016-17 prove this perfectly, when 4 of the units being analyzed had
undertaken the said type of activities, spending on them more than 5.57 min PLN. Let
us pay attention to 2016, when, in spite of significant limitation of municipal investments
in the entire poviat, expenses on air and climate protection turned out to be the highest
in relation to the general amounts of funds spent in that year on local investments. The most
active was the municipality of Sedziszéw and the range of this dominance over other units
was presented in the table 5.
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Tab. 5 Distribution of investment-related expenses in municipalities of the whole
poviat of Jedrzejéw on air and climate protection in the years of 2010-18 (%)

\'\(’;:'r“c'pa"ty/ 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018
Imielno - - - - - - - - 12.01
Jedrzejéw - - - - - - - - -
Matogoszcz - - - - - - - - -
Nagtowice - - - - - 10.58 | 0.28 | 1.02 -
Oksa - - - - - - - 0.53 | 56.42
Sedziszow _ - - - - 5313 ]99.33 | 97.28 | 31.56
Stupia - - - - - 36.29 | 0.13 - -
Sobkdéw - - - - - - - - -
Wodzistaw - - - - - - 0.27 1.18 -
POVIAT - - : - - 1 100.0 | 100.0 | 100.0 | 100.0

Source: Own analysis performed on the basis of the data from the table 4.

The municipality of Sedziszéw was ranked first and followed by Oksa, Nagtowice, Wodzistaw,
Stupia and Imielno, however, their expenses within investment policies regarding air
and climate protection for the years of 2015-18 reached only 2.31% of all expenses made
in the entire poviat in that period. Their distribution was presented in detail in the chart 3.

Chart 3. Distribution of investment-related expenses on air and climate protection

in the poviat of Jedrzejéw in the years of 2010-18 (%)

Wodzistaw Nagtowice . Oksa
0,45% 0,51% ,81%

Imielno
0,15%

= Imielno = Jedrzejow = Matogoszcz = Nagtowice = Oksa

= Sedziszéw = Stupia = Sobkow = Wodzistaw

Source: Own analysis performed on the basis of the table 5
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Observed dominance of the municipality of Sedziszéw is not only a result of its effectiveness
in acquisition of investment subsidies, but also active investment-related policy. Other local
governments in the poviat were not able to reach the same level of expenses on investment-
related goals. The difference of levels of support for investments aimed at air and climate
protection was also expressly visible after converting these expenses on the per capita

basis, see the chart 4.

2022/X/1

Chart 4. Investment-related per capita expenses in municipalities of the poviat
of Jedrzejow on air and climate protection in the years of 2010-2018 (PLN)
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Source: Own analysis performed on the basis of the table 2.

The chart 4 shows that investment-related per capita expenses on air and climate protection
turned out to be the highest in the municipality of Sedziszéw. Its local authorities could
have supported energy transition profitable for climate-related objectives by investing
in activities leading to improved access to natural gas for inhabitants and companies.

Unfortunately, they have not done so, as specified in the table 6.
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Tab. 6 Gas distribution network in municipalities of the poviat of Jedrzejow
in the years of 2010-18 (km/100km?)

Municipality/

Year 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018

Imielno - - - - - - - - -
Jedrzejéw 3.5 3.5 3.6 5.5 5.6 7.4 8.2 8.4 8.7
Matogoszcz - - - - - 7.3 7.3 7.7 7.9
Nagtowice - - - - - - - - -
Oksa - - - - - - - - -

Sedziszow - - - - - - - - -

Stupia - - - - - - - - -
Sobkéw - - - - - 3.0 3.0 3.0 3.0
Wodzistaw - - - - - - - - -
POVIAT 0.6 0.6 0.6 0.9 1.0 2.5 2.7 2.8 2.8

Source: Own analysis performed on the basis of the Local Data Bank, https://bdl.stat.
govh.pl/BDL/dane/podgrup/teryt (February 2, 2021)

The data included in the table clearly point out infrastructural deficiencies related to access
to natural gas for inhabitants and companies in the poviat of Jedrzejéw and practically
minimal progress regarding development of the gas distribution network in the years
of 2010-18. Its density had increased in that period by just 2.2 km/100 km?, reaching only
2.8 km/100 km? in 2018. This confirms the necessity to intensify cooperation of local
authorities with entities distributing fuel gases, that would result in quicker rate
of transformation. Lack of such investments practically excluded use of this type of energy
as a replacement for solid fuels, thus making it more difficult for local authorities to realize
more ambitious goals in the field of air protection against emission of particulate matter,
carbon dioxide or sulphur and nitrogen oxides from household heating systems. The table
7 shows to what serious extent inhabitants of the poviat of Jedrzejéw had been denied
access to natural gas until the end of 2018.
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Tab. 7 Use of natural gas by inhabitants of the poviat of Jedrzejéw in the years
of 2010-18 (%)

Municipality/

Year 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018

Imielno - - - - - - - - _
Jedrzejéw (t) - 0.5 0.8 1.5 1.9 2.4 2.8 3.3 3.9
Jedrzejéw
(ra)
Matogoszcz
(t)
Matogoszcz
(ra)
Nagtowice - - - - - - - - -
Oksa - - 0.1 0.1 - - - - -

Sedziszéw - - - - - - - - _

Stupia - - - - - - . - -
Sobkdow - - - - - - - - ;
Wodzistaw - - - - - - - - ;
POVIAT - 0.1 0.2 0.3 0.3 0.4 0.6 0.7 0.8

(t) - town, (ra) — rural area, source: own analysis performed on the basis of the Local Data
Bank, https://bdl.stat.govh.pl/BDL/dane/podgrup/teryt (February 2, 2021).

The table 7 shows that use of natural gas by inhabitants of municipalities in almost entire
poviat of Jedrzejéw was rare or did not occur at all, therefore at least until the end of 2018
the inhabitants of the said subregion had not been able to use this source of energy for
heating purposes. Availability of this fuel was extremely poor even in urban areas, with
denser urban development, where risk of accumulation of particulate matter from household
heating systems is multiple times higher than in rural areas. Even in Jedrzejéw, whose
population reached over 28,000 inhabitants in late 2018, less than 4% of them had access
to the gas network. Of course, many questions remain unanswered without more detailed
qualitative research aimed at the inhabitants of this area. One of them is relationship
between development of the gas network and willingness of the inhabitants to use this
fuel. Nevertheless, its poor development of gas network in poviat makes it difficult for
the population to use blue fuel now and in the coming years. Even if there are people in this
area willing to think about using natural gas to heat their homes, the local authorities have
not created an opportunity for him to do so. These data proves existence of the enormous
investment loophole during the years of 2010-18 regarding local air and climate protection
policies in municipalities of the poviat of Jedrzejéw.
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Summary

Investments profitable for air and climate protection and subsequent energy transition
may be successful, if accompanied by strict and integrated cooperation of municipalities
within given poviats. This cooperation should even go beyond borders of poviats, if
they face especially difficult problems and it seems to be so in the case being analyzed,
as integration and cooperation give greater opportunities for successful activities
regarding air and climate protection than in case of undertakings performed separately
by municipalities. The analyzed case of nine municipalities of the poviat of Jedrzejéw proves
that municipal authorities started to be interested in the issue of climate policy no sooner
than after 2015. Unfortunately, 2018 saw another decline in the level of local expenditure
of this kind. However, it should be appreciated that even then investments of this type were
maintained in several communes, while before 2014 they were not recorded in any of them
of the entire poviat.

On the basis of the presented data we can concluded that care given by authorities
inthe municipalities beinginvestigated of clean airand climate has been gradually increasing,
though not to the extent sufficient to effectively face still growing global challenges related
to climate policy. However, stability of investment of policies is not supported by restrained
financial capabilities of the smallest municipalities, poor accessibility to natural gas for
inhabitants and rare, inconsequent and often minimal investment dynamics of local
municipalities in this matter.

Summing up the analysis of the data included herein, let us, first of all, pay attention
to the greatest challenges to be faced by municipal investment policies regarding air
and climate protection. On the basis of the tendencies observed in the poviat of Jedrzejéw
we can identify them as follows: firstly, replacement of “symbolic” support of air and climate
protection with rapid increase of investment-related expenses by local authorities in this
matter; secondly, it is necessary to determine more ambitious goals related to energy
transition in municipalities than those previously established as elements of low-carbon
economy plans; thirdly, attention should be paid to stabilization of funding levels regarding
investments related to air and climate protection in the longer perspective. These goals
will not be accomplished without greater involvement of local authorities in the process
of acquisition of external funds and without intensification of investment-related activities
leading to granting access to natural gas to all inhabitants, especially in the areas with
dense urban development.
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EXTREMNA DISPROPORCIONALITA, USTAVNO-
PRAVNE A TEORETICKO-FILOZOFICKE
VYCHODISKA A LIMITY JEJ APLIKACIE PRI
AKTUALNOM STRETE KATALOGIZOVANYCH
ZAKLADNYCH PRAV A SLOBOD JEDNOTLIVCA
A OCHRANY VEREJNEHO ZDRAVIA

AN EXTREME DISPROPORTIONALITY,
CONSTITUTIONAL-LEGAL AND THEORETICAL-
PHILOSOPHICAL BACKGROUNDS AND LIMITS

OF ITS APPLICATION IN A CURRENT CLASH
OF CATALOGUED FUNDAMENTAL RIGHTS
AND FREEDOMS OF AN INDIVIDUAL
AND PROTECTION OF A PUBLIC HEALTH

Ferdinand Korn

Abstrakt

Predkladany c¢lanok analyzuje na baze filozoficko-pravnych a Ustavno-teoretickych
premis aspekty pritomné v aktudlnom rozhodovani Ustavného sudu pri posudzovani
stladnosti pravnych aktov verejného zdravotnictva s Ustavnou textaciou v ich najsirSom
definiécnom ponimani de constitutione ferenda a de constitutione lata, zvyraziiujlic pritom
nevyhnutnost navratu k pramernom (ad fontes) kontinentélnej pravnej kultary pri kazdej
realizovanej Ustavnej analyze stretu zakladnych prav a slobéd jednotlivca a verejného
zdujmu, prezentovaného statom. Pouzitim predovsetkym logickych metéd autor ¢lanku,
pristupom od vSeobecnosti ku konkrétnosti, poukazuje na potrebu zachovania ¢o najvyssej
miery obsahu principu pravnej istoty a to i na hierarchicky piedestalnej Grovni regulacie
spolocenskych vztahov pri aplikécii Ustavného textu Ustavnym sidom Slovenskej republiky.
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Abstract

Onthe basis of philosophical-legal and constitutional-theoretical premities the presentarticle
analyses aspects which are present in the current decision-making of the Constitutional
Court when assessing the compatibility of legal acts of public health with constitutional
texting in their broadest definition de constitutione ferenda and de constituitone lata
emphasising the need to return to the sources (ad fontes) of continental legal culture
in any constitutional analysis carried out of the clash of fundamental rights and freedoms
of the individual and of the public interest presented by the State. By using mainly logical
methods, the author of the article, with an approach from general to specificity, points
to the need to maintain the highest possible level of content of the principle of legal
certainty, even at the hierarchically piedestal level of regulation of social relations in applying
of the constitutional text by the Constitutional Court of the Slovak Republic.
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Uvod

Pred zhruba dvoma rokmi by vo vedeckej a odbornej pravnickej obci Slovenskej republiky
malokto predpokladal, Ze pravne predpisy (pravne akty) este len formujliceho sa pravneho
odvetvia slovenského pravneho normativneho systému, teda odvetvia prava verejného
zdravotnictva, vyvolaju tak vaznu diskusiu a polemiku o podstate objektivneho prava
Slovenskej republiky, resp. o podstate korelaéného pésobenia statu ako regulatora priestoru
jednotlivca na jednej strane a jednotlivca ako nositela zékladnych prév a slobéd a poévodcu
Statnej moci v demokratickom materidlnom pravnom $tate na strane druhej a to na zéklade
jej doteraz posudzovanej obsahovej Ustavnej katalogizacie. Hned na Gvod je potrebné
zvyraznit, Ze Ustavna doktrinalita, ktord je poznatelna v aktualnych rozhodnutiach Ustavného
sudu Slovenskej republiky, kde Ustavny sud reaguje na podnety Ustavne opravnenych
subjektov, v ktorych dotknuté subjekty namietaju nestlad prijimanych pravnych aktov
organov verejného zdravotnictva s Ustavnym textom, nie je ukoncené. Predkladany ¢lanok
je preto teoretickou reflexiou na obsah nélezov a uzneseni tstavného stdu v uréitej etape
poznatelnhosti ideového smerovania jeho rozhodnuti, vychddzajic pritom z odpovede
na otazku, kde je podla ndzoru Ustavného sidu miesto pravnych aktov préva verejného
zdravotnictva v Ustavnhom systéme normativnych pravnych aktov slovenského prévneho
poriadku. Na podklade odpovedi na uvedenu otazku sa vsak vynorila ovela zavaznejsia
otazka a to, aké a akymi filozoficko-pravnymi fundamentmi si stanovené Ustavné limity
Ustavného sudu pri konfrontacii napadnutych normativnych pravnych aktov orgénov
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verejného zdravotnictva s existujicou textaciou Ustavy, resp. akd je miera viazanosti
Ustavného sudu Ustavnym textom pri vysloveni nalezu vo veci same;.

Predkladany c¢lanok mé ambiciu analyzovat na béze filozoficko-pravnych a Ustavno-
teoretickych premis aspekty pritomné v aktualnom rozhodovani Ustavného sudu v ich
najsirSom definicnom ponimani de constitutione ferenda a de constitutione lata, zvyraznujlc
pritom nevyhnutnost navratu k pramenom (ad fontes) kontinentalnej pravnej kulttry pri
kazdej analyze konkrétnej pravnej skutocnosti. Pouzitim predovsetkym logickych metod,
ktorych stcastou su abstrakcia, konkretizacia, analyza, syntéza, indukcia, dedukcia (pricom
uvedené metddy sa vzajomne dopliiaju a kombinujd a vo svojom Gcinku prekryvajd), autor
¢lanku, pristupom od vSeobecnosti ku konkrétnosti, poukazuje na potrebu zachovania ¢o
najvyssej miery obsahu principu pravnej istoty a to i na hierarchicky piedestalnej drovni
regulacie spolo&enskych vztahov pri aplikacii Ustavného textu Ustavnym sidom Slovenskej

republiky.

Zakladné filozoficko-teoretické vychodiska skiimanej problematiky

Kontinentélne objektivne pravo, kam sa zaraduje i slovensky pravny normativny systém,
je charakteristicky tym, Ze sa jednd o pisané pravo, ktoré sa subsumuje. Jasnost a urcitost
pravnych noriem, ochrana nadobudnutych a ziskanych prav a ochrana legitimnych ocakavani
st nevyhnutnou kumulativnou podmienkou (conditio sine qua non) naplnenia obsahu
principu pravnej istoty, ktord je kvintesenciou objektivneho prava ako spolocenského
normativneho systému materidlneho pravneho statu, teda i Slovenskej republiky. Existujuci
normativizmus slovenského objektivneho prava je znakom toho, Ze objektivne pravo
zabezpecuje jednotlivcovi predvidatelnost spravania sa vo¢i nemu zo strany $tatu a zo
strany ostatnych jednotlivcov v State, pretoze pravne normy upravujice komplementarne
spravanie sa jednotlivcov (a Statu voci nim) maju zovseobecriujucu poznatelnd podobu
v pisanom prave kontinentélneho typu prévnej kultary. | ked st uvedené postulaty
podstatou filozofie pravneho pozitivizmu, predvidatelnost spravania sa subjektov v State
nie je mozné zabezpecit inak ako normami objektivneho préva, co je zhmotnené v principe
takto filozoficky koncipovanej ,prévnej istoty” H. Kelsena, tvorcu cistej pravnej nduky 20.
storocia ako najdodlezitejSieho variantu normativneho alebo normologického pozitivizmu.

Prirodzene plati, Ze kontinentalny pravny systém je v sUcasnosti definovany v zmysle
iusnaturalistickej pravnej filozofie najma G. Radbrucha, ktorym eurdépska pravna kultira
uznala bezpodmienednu realizaciu objektivneho prava v spatosti so vSeobecnymi principmi
spolocenskej moralky a historickej pamate. Normativizmus vsak v objektivnom prave
nadalej zostal, ¢o znamena, Ze tam, kde existuju platné a Gcinné pravne normy v zmysle
ich monizmu, heteronémnosti a spatosti so stdtom, tam sa regulativne predpoklada, ze ich
hlavnym poslanim je zabezpecenie principu pravnej istoty. Vyznamny iusnaturalisticky
pravny filozof 20. storoc¢ia R. Dworkin definuje obsah objektivneho prava ako pravne
principy, pravne normy a politicki moralku. A samotny G. Radbruch vo svojej piatej minute
pravnej filozofie postuluje, ze medzi pravnymi principmi, ktoré predstavuji predovsetkym
spolocensko-moralne kritéria objektivneho prava a pravnymi normami, ktoré st povazované
za nastroj prevazne pozitivistického aspektu v objektivnom prave, je nestabilnd hranica
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a ze je to vedomie a svedomie jednotlivca, v ktorych sa pravne principy a pravne normy
objektivneho prava prelinaju a vytvaraju tym individuélny postoj jednotlivca k existujicemu
heteronémnemu objektivnemu pravu.

Co je (¢o sa stalo) Gcelom objektivneho prava v materiadlnom pravnom $tate, za ktory
je povazovanéd Slovenskd republika? Pravna filozofia ako skimanie hodnoty prava
(kvintesencia prava) méze mat podla G. Radbrucha iba jeden problém, ktorym je Gcel
prava. G. Radbruch je v uvedenom zmysle tvorcom postulatu o zdkonnom neprave
a nadzékonnom prave, ktory je v podobe vieobecne platnych principov sibehu moralky
a prava silnejsie, ako kazda pozitivisticka tvorba prava (Brostl, 1999, s. 263).

Ak je cielom poésobenia objektivneho prava v materidlnom pravnom State regulacia
spolocenskych vztahov, kde predmetna regulécia je modernou Ustavno-pravnou vedou
vnimana ako priesecnik pésobenia objektivneho prava ako néstroja statnej mocia posobenia
toho istého objektivneho prava ako néstroja ochrany jednotlivca pred negativnym
zésahom statnej moci do jeho prirodzenych prav, potom je tcelom objektivneho prava
zabezpecenie predvidatelnosti vzajomného spravania sa statu k jednotlivcovi (vertikalny
ucinok objektivneho prava) a vzajomného spravania sa jednotlivcov v State (horizontalny
ucinok objektivneho prava), zhmotnend v principe filozoficky koncipovanej , pravnejistoty”.
Dynamickost patri medzi vyznamné znaky pravneho normativneho systému. Jeho
pendantom je stabilita a (pravna) istota v procese regulacie spolocenskych vztahov.
Dynamickost predstavuje aktivnu stranku regulacie spoloéenskych vztahov zo strany statu,
stabilita predstavuje pasivnu stranku regulécie spoloéenskych vztahov. Medzi dynamickostou
a stabilitou regulacie spolocenskych vztahov prostrednictvom obsahu objektivneho prava
(jeho principmi a pravidlami) musi existovat prirodzenad rovnovéha, ekvilibrium, ktord
garantuje kazdému nositelovi subjektivnych prév (katalogizovanych zékladnych prav
a slob&d) predvidatelnost vo vzajomnom spravani sa jednotlivcov v socialnych interakciach
a rovnako v regulaénych obsahoch a formach verejnej moci voci prirodzene slobodnému
priestoru jednotlivca, ktord méze zarucit iba pravny normativny systém (objektivne pravo).

Teoretické zaklady interpretacie dstavnych clankov

Kultirno-pravne prostredie, ktoré sa formovalo po Druhej svetovej vojne v Eurdpe,
prinieslo potrebu validného interpreta¢ného pohladu na formujlce sa Ustavy eurépskych
Statov, najmé na tie ¢lanky zakladnych zékonov, ktoré regulovali zékladné prava a slobody.
V procese hladania odpovede na stanovenl otdzku, boli prezentované dve nézorové
platformy.

Predstavitelom prvej nédzorovej platformy je E. Forsthoff, ktorej podstata spociva v tvrdent,
ze rozdiel medzi Ustavou, ako zadkladnym zdkonom statu a zdkonmi, nie je rozdielom
principidlnym, je iba rozdielom v stupni pravnej sily. Vychadzajic z tejto koncepcie E.
Forsthoff presadzoval nazor, Zze rovnako pre Ustavu, ako aj pre zékony, st dané tie isté
interpretac¢né pravidla, ¢im sa stavaju ¢lanky Ustavy o zékladnych pravach a slobodéch, ich
vyklad a aplikacia preukéazatelna, predvidatelnd a kontrolovatelna.

Prezentovana téza E. Forsthoffa nasla v 60-tych a 70-tych rokoch 20. storocia vyznamnu
oponenturu. Predstavitelmi druhej nazorovej viny, ktoréd bola v kontradikcii s Forsthoffovou
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myslienkou, su K. Hesse, P. Héberle a E.W. Bockenforde. Podla uvedenych teoretikov
je ustava typickad svojou vSeobecnostou, nelplnostou a hlavne tym, Ze najma v casti
zakotvujucej zékladné prava a slobody obsahuje Ustava principy a nie normy. Z uvedene;j
myslienky plynie tzv. Béckenférdeho paradox, ktory poukazuje na zdanlivy nesilad a tym
napatie medzi priamou aplikovatelnostou ¢lankov Ustavy, ktoré maju charakter principov
a tymi istymi ¢lankami Gstavy predpokladant existenciu aplikacie schopnej pravnej
normy (Klucka, Fetkova, 2000, s. 33). Vychadzajic z Bockenférdeho paradoxu mozno
ustalit nasledujlicu Gvahu: pokial sa v metodoldgii Ustavného préava pri vyplhani medzier
normativnych Ustavnych textov ponukaji interpretacné pravidld pouzivané v aplikacii
jednoduchého préva, pri rieeni kolizie Ustavou chranenych hodnét, ktorymi st zakladné
prava a slobody navzijom, alebo medzi zékladnymi pravami a slobodami a verejnymi
dobrami, je aplikdcia metdd jednoduchého préva vylicena. Vylicenie je odévodnené tym,
ze pokial aplikécia jednoduchého prava je aplikéciou pravidiel, aplikacia zakladnych prav
a slobdd podla ¢lanku Ustavy je aplikéciou pravnych principov.

Rozdiel medzi pravnymi principmi a pravnymi pravidlami spociva v tom, Ze pravne principy
st vSeobecne uznavané hodnoty, ktoré maju vysokd dimenziu délezitosti a vyznamu, pricom
pravne pravidla uvedent definiéni hodnotu nemaju. Dal$i vyznamny rozdiel medzi pravnymi
principmi a pravnymi pravidlami spociva v tom, Ze v pripade konfliktu pravnych pravidiel,
t.j. v pripade normativneho sporu, je vylstenim sporu platnost vzdy iba jednej normy, teda
iba jedného pravidla. Naproti tomu v pripade konfliktu pravnych principov, nemozno jeden
z tychto principov Uplne obsahovo negovat. Negovala by sa tym vSeobecne uznavana
Ustavna kultdrno-civilizaénd hodnota, v pripade zédkladnych prav a slobéd neodnatelnd,
nezrusitelnd, nescudzitelnd a nepremicatelna (Korn, 2019a, s. 71 a nasl.).
Komplementarnost vztahu medzi jednotlivcom a Stdtom v oblasti regulécie prirodzeného
priestoru existencie jednotlivca vymedzenim a obmedzenim zékladnych prav a slobéd
a ukladanim povinnosti spésobuje, ze dochadza ku kolizii Ustavou chranenych zakladnych
prav a sloboéd navzajom, ako aj ku kolizii medzi zékladnymi pravami a slobodami a verejnymi
dobrami (Statom prezentovanym verejnym zaujmom).

Zasada proporcionality - judicialne a doktrinalne zdroje aplikacie
clankov ustavy vymedzujucich zakladné prava a slobody

Zasada proporcionality je metdda aplikédcie najma Ustavnych zakladnych prav a slobod,
ktoré sa v pripade sidom rieseného sporu ocitaju vo vzajomnej kolizii (i v pripade kolizie
s verejnym dobrom).

Zasada proporcionality ma svoje dva pramene. Primarny zdroj pochadza z judikattry, najma
Spolkového Ustavného stidu Nemecka (napr.BverfGE,61,126(134), hovorime o judicialnych
pramenoch.

Doktrindlne (vedecké) pramene odoévodnujice zésadu proporcionality vychadzaju
z pravno-filozofickej diskusie o koliznom vztahu medzi zakladnymi pravami navzdjom
a zakladnymi pravami a verejnymi dobrami. R. Alexy pri svojej koncepcii rieSenia vztahu
kolizie zakladnych prav (a verejnych dobier) spéja Dworkinovu tedriu pravnych principov so
zésadou proporcionality. R. Alexy tvrdi: ,,Medzi tedriou principov a zdsadou proporcionality
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existuje suvislost. Tato suvislost je takd Uzka, ako je to len mozné. Povaha principov
implikuje zasadu proporcionality. Znamena to, zZe zdsada proporcionality so svojimi troma
Ciastkovymi zdsadami a to vhodnosti, potrebnosti a proporcionality v tizkom zmysle slova
— pomerovania, logicky vyplyva z povahy principov, mozno ju teda z nej dedukovat.
Pomerovanie, ako sicast zasady proporcionality vyplyva zo zévislosti od pravnych moznosti.
Potrebnost a vhodnost, ako stcasti zasady proporcionality, vyplyvaji z povahy principov.”
(Alexy, 2009, s. 13).

Z vyssie uvedeného plynie, ze pri analyze Ustavnych textov, aktivne regulujlcich priestor
zakladnych prav a slobdd ich obmedzovanim, nemozno opomenut existujicu stvislost
medzi zédsadou proporcionality a pravnymi principmi, ako prikazmi optimalizacie, ktora
stvislost je organickou, hoci implicitnou stcastou Ustavnej Upravy de constitutione ferenda
a zaroven nevyhnutnym predpokladom judicidlneho skiimania Ustavnych kolizii zakladnych
prav a slobéd navzajom, alebo zékladnych prav a slobod a verejného zéujmu (verejnych
dobier) de constitutione lata. Zaklada to logickl otazku: je optimalizacia pre tvorcu Ustavy,
alebo orgén aplikujici Ustavu, absolitnym prikazom pri regulacii priestoru zékladnych prav
a slobdd jednotlivca podla zasady proporcionality?

Odpoved'na uvedenu otdzku mozno najstv judikatire Spolkového Ustavného sidu Nemecka
(napr. Bverfge, 93, 121 a nasl.) ako aj v judikature Ustavného stidu Ceskej republiky (napr.
PL.US 12/94, PL US 3/02) v nasledujlicom zévere:

Optimalizécia je prikazom pre porovnavanie kolizie zakladnych prav a slobéd navzajom,
tzn., Ze zasada proporcionality nie je univerzalnym optimalizacnym prikazom, ale moéze byt
vylicend v pripade extrémnej disproporcionalnosti a to v pripade, ak dochédza ku kolizii
zékladnych préav a verejnych dobier (zadujmu). V tomto pripade ma optimalizacny prikaz
inG Struktdru proporcionality, akou je pomeriavanie. Odlisnd Struktira proporcionality
nez je optimalizacny prikaz v pripade extrémnej disproporcionédlnosti sa dosahuje bud'
judicidlnym aposteriérnym  formulovanim vynimiek optimaliza¢ného prikazu, alebo
koncipovanim apriérneho vieobecného pravidla, ktoré umoziuje subsumpciu (Ci¢ a kol.,
2012, s.78).

V suvislosti so skimanim Ustavnosti aktudlne prijimanych normativnych pravnych aktov
orgadnmi verejnej moci na Useku verejného zdravotnictva vSak vyvstava zavazny problém
v otazke hranic aplikdcie extrémnej disproporcionality pri strete katalogizovaného
zakladného prava a slobody jednotlivca s verejnym dobrom (zaujmom), ktory sa Statom
prezentuje ako ochrana verejného zdravia. Uvedené hranice extrémnej disproporcionality
maju dva aspekty.

Prvym aspektom s formy reguldcie priestoru jednotlivca zo strany Statnej (verejnej) moci.
Druhym aspektom je obsah regulacie priestoru jednotlivea, ktory na Ustavno-pravnej trovni
predstavuje vyklad a aplikécia relevantnej Ustavnej textacie ¢lankov Ustavy, teda obsahu
pravnych principov Ustavného textu Ustavnym stdom Slovenskej republiky.

Spolo¢nym menovatelom oboch aspektov pre Gvahy de constitutione ferenda a de
constitutione lataje vSaklegitimnostotazky neudrzatelnosti doposialakceptovanejextrémnej
disproporionality pri strete zdkladného prava a slobody jednotlivca na jednej strane a Stadtom
prezentovaného verejného zaujmu na strane druhej (pre ¢as pro futuro) a to i z dévodu
toho, Ze zdanlivda moznost ,bezhrani¢nej” aplikacie extrémnej disproporcionality regulacie
slobodného priestoru jednotlivca pri strete s proklamovanou ochranou verejného zdravia
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v sUcasnosti, viedla cast Ustavnych pravnikov k extrémnemu zaveru, Ze Ustava tak, ako
je platnd a ucinna v poznatelnom zneni, plati ,iba v Standardnom spoloc¢enskom stave”.
Uvedené zavery vsak uz nie s o hladani hranic extrémnej disproporcionality, resp.
o aplikacii (spornej) extrémnej disproporcionality voci katalogizovanému zékladnému pravu
jednotlivca ipso iure, ale st latentnou snahou o legitimizaciu nastolenia ,,dvoch Ustavnych
rezimov” v materialnom pravnom State, o je neprijatelny stav.

Pri aplikacii optimaliza¢ného prikazu, ¢i uz realizaciou testu proporcionalty alebo osobitou
Struktirou v pripade extrémnej disproporcionalnosti (Co autor vyznamne spochybriuje
vzhladom na vysSie uvedené aktudlne aspekty vagnosti uréovania hranic extrémnej
disproporcionality a tym na redlie regulacie priestoru jednotlivca v si¢asnom pandemickom
obdobi zo strany $tatu) je potrebné zvyraznit, Ze zmyslom vykladu Ustavnych clankov,
upravujucich zakladné préava a slobody, je vzdy interpretacia principov, teda rekonstrukcia
Ustavnych Gcelov konfliktu zakladného préva a slobody, ¢i uz s inym zakladnym pravom
a slobodou alebo verejnym dobrom, a to formou obmedzenia zékladnych préav a slobéd
a ukladanim povinnosti. Na tomto mieste autor poukazuje na rozdiel medzi interpretaciou
Ustavnych clankov a interpretaciou zakonnej normy, ktorej vysledkom je rekonstrukcia
pravidla. Vyklad ¢lanku Gstavy predstavuje hermeneuticky kruh, nie je kognitivnym vzorcom,
tzn., ze kladie vysoké néroky na tvorcu i aplikdtora Ustavnych ¢lankov o zakladnych pravach
a slobodach v teoretickej i praktickej rovine (tiez Ondrejek, 2012, s. 73).

Eurépske Ustavné stdnictvo stoji v sicasnosti pred prijatim vyznamnych rozhodnuti, ktorymi
bude musiet reagovat na koliziu prirodzeného priestoru jednotlivca, katalogizovaného
v dokumentoch o zdkladnych pravach a slobodéch, a verejnymi dobrami, teda tym, o
prezentuje ako verejné dobro $tét, alebo Eurépska Unia. Kedze posledné slovo vzhladom
na judicidlny charakter aplikécie zdsady proporcionality maju Ustavné sudy, Eurépsky
sud pre ludské prava a Sudny dvor Eurépskej unie, je tento status spomenutych sidov
zdrojom nazorovej oponentiry na metédu aplikacie pomeriavania ako na nosni metédu
riesenia konfliktu v garanciach ochrany zakladnych prav a slobod v eurépskom priestore.
Tato oponentura vychadza z moznej svojvéle aplikacie pomeriavania sidnou mocou, straty
pravnej istoty a obdav z negativneho vyvoja smerom k sudcovskému sStatu, ktory je spaty
s judicidlnym obmedzovanim priestoru pre tvorbu prava mocou zékonodarnou, resp.
mocou vykonnou (Hollander, 2012; Ci¢ akol., s.74).

Zopakujme a akcentujme, ze problém uréenia hranic extrémnej disproporcionality zo strany
Statnej moci pri strete katalogizovaného zékladného prava a slobody jednotlivca s verejnym
dobrom (zdujmom), ktory §tat prezentuje ako ochranu verejného zdravia, méa dva aspekty
a to aspekt suvisiaci s formami regulacie priestoru jednotlivca zo strany Statnej (verejnej)
moci a aspekt sUvisiaci s obsahom regulécie daného priestoru na Ustavno-pravnej drovni
vykladom a aplikéaciou dstavného textu Ustavnym siidom Slovenskej republiky.
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Problematika pravnych foriem wurcenia hranic extrémnej
disproporcionality pri strete zakladného prava a slobody
jednotlivca a verejného zaujmu uréeného statom

Ustavny mechanizmus umozfujlci aktivny zasah $tatu do katalogizovaného slobodného
priestoru zakladnych prév a slobod jednotlivea je dany textaciou ¢lanku 13 Ustavy, ktorého
obsahom je moznost ukladania povinnosti a obmedzenia katalogizovanych zakladnych
prav a slobod jednotlivca zo strany Statu. Vo vztahu k formam normativnych pravnych
aktov, ktoré Ustava ukladé pre uplatnenie moznosti danej regulacie plati, Ze obmedzenie
zékladnych prav a slobéd mozno vykonat iba vo forme zdkona a uloZenie povinnosti
mozno realizovat (okrem aproximacného nariadenia vlddy a medzinarodnych zmlav podla
¢l.7 ustavy) vo forme zékona, alebo na zaklade zakona, teda aj vo forme podzakonného
pravneho predpisu.

Podzakonny pravny predpis je forma normativneho pravneho aktu, ktorého stuper pravnej

sily je nizsi ako zékon a ktory prislusny orgén verejnej moci vydéava na zaklade Ustavou

a zdkonom ur¢enych pradvomoci a kompetencii. Pre vydanie podzékonného pravneho

predpisu tak, aby bolo stladné s Ustavou, je nevyhnutné:

- aby jeho obsahom boli prijaté iba povinnosti (podla ¢lanku 13 odsek 1 Ustavy),

- aby bol prijaty na zéklade zékonnej delegécie (v zmysle clanku 13 odsek 1 Ustavy —
.na zaklade zdkona"), obsahovo nikdy nie na zaklade nepripustnej subdelegécie napr.
nariadenim vladdy alebo vyhlaskou ministerstva zdravotnictva, etc. (teda na zéaklade
podzékonného pravneho predpisu),

- aby bol prijaty zdkonnou delegéciou (splnomocnenim) nie kompetenénym zdkonnym
ustanovenim, pretoze kompetencné zadkonné ustanovenie sa svojou podstatou vztahuje
iba k subjektu, ktory normativne pravne akty vydava, nikdy nie k subjektom, ktorym sa
na zédklade zadkona ukladad konkrétna povinnost, resp. plati, ze zdkonné kompetencné
ustanovenie sa nevztahuje k pravnemu vztahu, pretoze ziadny pravny vztah (préva
a povinnosti subjektov) neupravuje a nemoze upravit, upravuje len véeobecni moznost
pre urcity subjekt verejnej moci vydavat normativne prévne akty konkrétneho stupna
pravne;j sily,

- aby urcil konkrétnu podobu povinnosti iba na zéklade povinnosti ur¢enej vo véeobecnosti
v zakone, nikdy nie nad obsahovy ramec zédkonného splnomocnenia (v zmysle ¢lanku 13
odsek 1 Ustavy — ,v medziach zakona”),

- aby v iom prijaté povinnosti nenegovali Ustavne katalogizované zakladné prava a slobody
(v zmysle ¢lanku 13 odsek 1 Ustavy — , pri zachovani zékladnych prav a slobod”),

- aby neobmedzoval Ustavne katalogizované zakladné prava a slobody (¢lanok 13 odsek 2
Ustavy to vylucuje), a to ani na zaklade pripadnej zékonnej Upravy, pretoze zakon nesmie
delegovat moznost obmedzovania zakladnych prav a slobdd na podzékonny pravny
predpis (takdto delegécia je protitstavna),

- sankcia (sekundarna, sankénd povinnost) v rdmci trichotomickej Struktiry pravnej normy,
ktord obsahuje dany podzdkonny pravny predpis, nesmie obsahovat obmedzenie
zékladného prava a slobody a to ani vtedy, ak to isté obmedzenie upravuje uz zékonné
ustanovenie, ktoré delegovalo moznost Upravy spolocenskych vztahov podzékonnym
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pravnym predpisom. Podzakonny pravny predpis nesmie nikdy obsahovat obmedzenie
Ustavne katalogizovaného zékladného prava a slobody, pretoze obmedzenie zékladného
prava a slobody na podzadkonny pravny predpis nemozno nikdy delegovat a to ani vo
formalnej rovine. Ani rozsah obmedzenia zakladného prava a slobody, ktoré je explicitne
uvedené (umoznené) v zékone, nesmie byt zdkonom delegovany na podzakonny pravny
predpis, v tom spociva zvrchovanost a vyhrada zdkona podla ¢l. 13 odsek 2, 3 a 4 Ustavy.
Vyplyva to z podstaty slobody jednotlivca a z nevyhnutnosti v réamci tejto slobody
zabezpedit stabilitu korelacie jednotlivca a Statu, resp. stabilitu foriem objektivneho prava,
ktorymi je §tat Ustavne opravneny vstupovat do slobody jednotlivca obmedzenim jeho
zékladného prava a slobody. Podzakonny pravny predpis moéze iba svojou blanketnou
Upravou odkazat na existujuce Ustavné obmedzenie zékladného prava a slobody v zékone.
Pre Uplnost je potrebné uviest, ze Ustavna textacia pre moznost ukladania povinnosti
formulaciou ,na zaklade zdkona" sa spociatku vztahovala k ¢lanku 20 odsek 4 Ustavy, teda
k moznosti uloZenia povinnosti individudlnym pravnym aktom na zéklade existujuceho
normativneho pravneho aktu vo forme zakona. Ustavny sid Slovenskej republiky svojim
nalezom sp. zn. Pl. US 5/2012 zo dia 22. januéra 2012 vyslovil, e slovné spojenie
.na zaklade zakona” obsahuje aj zdsadné Ustavné limity pre jeho adresétov, spocivajice
jednak v tom, ze pre ulozenie urcitej pravnej povinnosti musi existovat zakonné
splnomocnenie ustanovené v konkrétnom zékone, pricom tento zakon zaroven ustanovuje
medze, v ramci ktorych méze prislusny organ verejnej moci uplatnit svoju normotvornu
pravomoc, tj. mdéze ju uskutocnit ,len v medziach zdkona”. Z doslovného prepisu
uvedeného nélezu Ustavného sudu plynie explicitne, ze ziadne kompetencéné ustanovenie
zékona nemozno stotoznit so splnomocnujdcim ustanovenim zékona tak, ako to vyssie
zakladd nalez Ustavného sidu v moznosti uloZzenia povinnosti vo forme podzékonného
pravneho predpisu a v jednoznac¢nom vyliceni moznosti obmedzenia zékladného prava
a slobody jednotlivca vo forme podzékonného pravneho predpisu. V zmysle ¢lanku 125
odsek 1 Ustavy je uvedend sentencia umocnena tym, Zze podzédkonny pravny predpis
musi byt obsahovo stladny so zdkonom (Ustavou, Ustavnymi zédkonmi, medzinarodnymi
zmluvami). Z vyzadovanej Ustavnej obsahovej stiladnosti podzakonného pravneho predpisu
s obsahom zakona logicky plynie, Ze redlne je mozna uvedena Ustavna konfrontacia podla
¢l.125 odsek 1 Ustavy len vtedy, ak sa porovnéava obsah podzakonného pravneho predpisu
s obsahom splnomocriujdceho ustanovenia zékona, pretoze v uvedenom pripade existuje
obsahové pric¢innad suvislost (kauzélny nexus, causa proxima) medzi splnomocnujicim
zékonnym ustanovenim a podzdkonnym pravnym predpisom. Obsah podzékonného
pravneho predpisu s kompetenénym ustanovenim zékona nie je mozné skimat, pretoze
medzi nimi absentuje akakolvek obsahové pri¢inna suvislost. Ak teda Ustavny sid
Slovenskej republiky ustalil napr. vo svojom néleze PI. US 8/2021 zo dfa 1. decembra
2021, ze vyhlasky, vydavané Uradom verejného zdravotnictva ako dekoncentrovanym
orgdnom Statnej spravy s celoslovenskou posobnostou a regionalnymi uradmi verejného
zdravotnictva, st preskimatelné v konani o stlade pravnych predpisov podla ¢l. 125 Gstavy,
vyslovil len td skutoénost, Ze z hladiska striktného oznacenia foriem normativnych pravnych
aktov je dané konfrontacia suladnosti formalne Ustavne priechodna.
Z vyssie uvedeného plynie, ze podzakonné pravne predpisy, vydavané organmi Statnej
moci na Useku verejného zdravotnictva tym, ze vo forme podzdkonného pravneho
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predpisu ukladaji povinnosti na zéklade kompetenéného zdkonného ustanovenia, resp.
ze podzakonnym pravnym predpisom obmedzuju zakladné prava a slobody jednotlivca,
sposobuju extrémnu  disproporcionalitu stretu zdkladnych prav a slobéd jednotlivca
a verejného zaujmu statu pri ochrane verejného zdravia.

Problematika urcenia hranic extrémnej disproporcionality pri
strete zakladného prava a slobody jednotlivca a verejného zaujmu
urCeného Statom z hladiska dstavno-pravnej drovne vykladu
a aplikacie obsahu ustavnej textacie clankov ustavy Ustavnym
sidom Slovenskej republiky

Z doterajsej judikatiry Ustavného sidu vyplyva, ze obmedzenie akéhokolvek zakladného
prava alebo slobody mozno povazovat za Ustavne akceptovatelné len vtedy, ak ide
o obmedzenie, ktoré bolo ustanovené zakonom, zodpoveda niektorému ustanovenému
legitimnemu cielu a je nevyhnutné v demokratickej spolocnosti na dosiahnutie sledovaného
ciela, t. j. ospravedlfiuje ho existencia naliehavej spolocenskej potreby a primerane
(spravodlivo) vyvazeny vztah medzi pouzitymi prostriedkami a sledovanym cielom, t. j. musi
ist o obmedzenie, ktoré je v sulade so zdsadou proporcionality (m. m. I. Us 4/02, 1. US
36/02, 1. US 193/03) (tiez Kmec a kol., 2012, s. 1082 a nasl.).

Rozhodnutie Ustavného stdu Slovenskej republiky zo dha 17. juna 2009, & k. PL. US
11/09-16 povazuje za neoddelitelnt sticast pravnej istoty, realizovanu tym istym Ustavnym
sidom, samoviazanost Ustavného stidu svojou doteraj$ou judikatirou a oznacuje ju ,ako
jeden z kldcovych principoy, ktorym sa musi pri vykone svojej rozhodovacej cinnosti riadit
Ustavny sud. Tato poziadavka tvori neoddelitelnd stcast Gstavného principu prévnej istoty.”
Predvidatelnost sudnych rozhodnuti v zmysle principu de similibus idem est iudicandum
(k rovnakym pripadom sa ma pristupovat rovnako, k réznym rozne) je atriblGtom
ochrany legitimnych ocakévani, ¢o je naplnenim principu pravnej istoty ako jedného
z fundamentalnych principov fungovania materidlneho pravneho $tatu a ktory je pre
slovenské pravne prostredie nepriamo definovany z &lanku 1 odsek 1 Ustavy Slovenskej
republiky. lusnaturalistické ponimanie vykladu a aplikacie objektivneho préva v stlade
s ,moralkou” je predmetom kritiky zdstancov pozitivistického videnia objektivneho prava,
pretoze podla nich méze sposobit (a spdsobuje) rozkolisanie principu pravnej istoty
v zmysle ochrany legitimnych oc¢akévani, ¢im ubera objektivnemu pravu na jeho zakladnej
vlastnosti, ktorou je predvidatelnost a ,spravodlivost” platného a ucinného objektivneho
prava ,pre kazdého".

Ostatné desatrocia sa stretdvame v kontinentdlnom pravnom prostredi Eurépy, kde
pisané pravo je zakladnym prameriom prava a sidy su ,Ustami” pisaného prava (oproti
angloamerickému-precedentdlnemu-pravnemu prostrediu, kde sudca je aktivnym tvorcom
prava ipso iure) so zvysenym sudnym aktivizmom, predovsetkym Ustavnych sudov, ktory
v aktudlnom case a v aktuédlnom spolocenskom prostredi poskytuju novy vyklad Ustavnych
principov, resp. ¢lankov Ustavného textu. Hovorime o tvorbe doktrin Ustavnym stidom,
ktoré su zévazne pre vsetky subjekty vykladajice a aplikujuce pravo v danom préavnom
prostredi pre cas pro futuro (do budicna). Fakticita existencie vytvérania doktrin Ustavnym
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sidom, teda vyklad a aplikécia obsahu clankov Ustavy v odklone od doterajsej judikatury
a v odklone od textacie ¢lankov Ustavy, limituje k vnimaniu GUstavného prava v zmysle
existencie ,law in books”, kde toto pravo predstavuje text Ustavy a ,law in action”, kde
toto pravo predstavuje novy vyklad a aplikaciu textu Ustavy Gstavnym stidom.

Autor ¢lanku Umyselne pouziva pojem ,law in books”, resp. ,law in action”, pretoze mozno
dévodne postulovat, 7e vyklad ¢lankov Ustavy Slovenskej republiky tak, ako ich v stvislosti
s podnetmi opravnenych subjektov realizuje Ustavny sud Slovenskej republiky pri konfrontécii
obsahu predmetnych pravnych aktov prava verejného zdravotnictva s Ustavou, je nielen
odvéazne ,novodoktrindlny”, ale v zmysle koncepcie ,law in action”, charakteristickej pre
angloamerickud precedentalnu pravnu kultiru, zaloZzenej na sociologickej tedrii objektivneho
prava, je zaroven vyraznym Ustupom od bazélnej myslienky Kelsenovej Cistej pravnej nduky
v zmysle existencie zavaznosti existujicej zdkladnej normy a to napriek iusnaturalistickému
chapaniu objektivneho kontinentélneho prava Gustavom Radbruchom, alebo Robertom
Alexym. (Koncepcia Kelsenovej zékladnej normy, ktord zrusi platnost vsetkych ,noriem,
ktoré nepatria do jej systému.”) ( Alexy, 2009, s. 12).

Ako priklad uvadza autor nasledujicu skutocnost.

Uznesenie Ustavného stdu Slovenskej republiky sp.zn. [1.US 410/2020 zo dia 24. septembra
2020 ustalilo vo svojej textacii na str. 13 a nasl. pravnu existenciu pravneho aktu sui generis,
tzv. hybridného spravneho aktu, ktory Ustavny sid definuje ako pravny akt s prvkami
individualneho pravneho aktu a zéroven s prvkami normativneho pravneho aktu. Hybridny
pravny (spravny) akt je podla nazoru Ustavného sidu vydavany na zaklade zdkona nie ako
jeho vykonavaci predpis, je vSak adresovany neurcitému poctu osdb, pricom obsahuje
obmedzenia a povinnosti, vyplyvajlce zo zakona. Pre vydanie hybridného spravneho aktu
orgdnom verejného zdravotnictva pri nariadeni opatreni podla ust.§12 a ust.§48 odsek
4 7.¢. 355/2007 Z.z. o ochrane verejného zdravia etc., postacuje podla nazoru Ustavného
sidu ,ratione materiae”, resp. kompetencné (,upresnenie” Ustavného sidu: legélne
kompetenéné, nie statusovo kompetencné) ustanovenie zakona pre dotknuty organ statne;
moci.

Ustavny sud teda v predmetnom rozhodnuti vyslovil pravnu existenciu hybridného pravneho
aktu, ktory je normativnym pravnym aktom a zaroven je to individualny akt aplikacie prava,
ktory nepotrebuje na svoje vydanie zdkonné splnomocnenie, pretoze jeho vydanie vyplyva
.z podstaty veci”, ktory zaroven nie je vykonavacim predpisom zékona, ale ktorym je mozné
.Obmedzovat a tiez ukladat povinnosti” jednotlivcom.

Primarne mozno ustélit, ze pre vsetky normativne prévne akty pravneho poriadku
Slovenskej republiky v zmysle naplnenia principu vnitornej nerozpornosti uz v Stadiu
tvorby préva, platia zjednocujice zakladné legislativne zasady tvorby objektivneho
prava, kam zaradujeme aj zésadu rovnakych pojmov v rovnakych vyznamoch (Surmajova,
2015). Pojem ,hybridny pravny akt” sa v teérii (sprdvneho) prava uz pouziva v suvislosti
s oznac¢enim individualneho aktu aplikacie prava, kde predstavuje pravny akt, agregujuci
v sebe konstitutivne i deklaratérne pravne Ucinky individualneho pravneho aktu. (Jakab,
Seman, Jancat, 2020, s. 47).

Sekundarne plati, Ze slovenské objektivne pravo patri do kontinentalneho typu pravnej
kultary, ktord je charakteristickd tym, Ze sa jedna o pisané pravo, ktoré sa subsumuje.
Subsumpcia predstavuje uréenie pravnej normy. Individualny pravny akt je vysledkom
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vykladovej a aplikacnej cinnosti organu verejnej moci, ktorym sa autoritativne stanovuju
(konstitutivne, deklaratérne) prava a povinnosti dotknutych subjektov urcitého pravne
relevantného konkrétneho pravneho stavu. Individuélny pravny akt je vydany na zaklade
platného a Gcinného normativneho pravneho aktu, bez existencie normativneho pravneho
aktu nemoze byt vydany individualny pravny akt. Ak teda plati, Ze normativny pravny akt
je predpokladom existencie vydania individualneho préavneho aktu a Ze individualny pravny
akt je vydany subsumpciou normativneho pravneho aktu, logicky plati, Ze individualny
pravny akt nemdze nikdy nadobudnut charakter normativneho pravneho aktu, je to logicky
oxymoron. ,Pravny” stav, ktory zakladd, Ze hybridny spravny akt, ktory je individualnym
pravnym aktom preto, Ze je vydany na zéklade zdkonnej subsumpcie, by nasledne ziskal
normativny charakter, je preto logicky v kontinentdlnom systéme , pisaného” prava vyliceny.
Ak je Ustavny sud Ustami platnej a Gcinnej textéacie obsahu ¢lanku 13 odsek 1,2,3 a 4 Ustavy,
nikdy nemohol vyslovit vo svojom ,obiter dicta” k predmetnému rozhodnutiu vety, ktoré
su citované v predoslych odsekoch. Ak ich Ustavny sud napriek textacii ¢lanku 13 Ustavy
vyslovil, je namieste otazka, aké filozoficko-pravne fundamenty odévodnili tak vyznamny
hermeneuticky odklon Ustavného sidu od obsahu ¢lanku 13 Ustavy a tym svojim vykladom
sposobil extrémnu disproporcionalitu pri strete zakladného préava a slobody jednotlivea,
resp. Ustavne katalogizovanej moznosti obmedzovat mu zdkladné prava a slobody a ukladat
povinnosti na jednej strane a ochrany verejného zaujmu (verejného zdravia) zo strany statu
na strane druhe;.

Ak by uvedenym teoretickym zdrojom bol iba pravny pozitivizmus, vydat dotknuté
rozhodnutie by z dévodu rozporu s Ustavnou textaciou bolo nemozné. Ak by uvedenym
teoretickym zdrojom bol iba prévny iusnaturalizmus, potom je namieste dalsia otazka a to,
kde st medze nedeterminovanosti pozitivne ur¢eného Ustavného textu pre Ustavny sud pri
vykladovom hladani ,nadzékonného prava”? Pri hladani odpovede na vyslovenu otézku
je potrebné nacriet do fiktivnej Siestej minlty pravnej filozofie G. Radbrucha.

Ak existuje v iusnaturalistickej koncepcii objektivneho préva nadzédkonné pravo, co
predstavuje toto nadzakonné pravo v materidlnom pravnom State, je to Ustava? Ak
je to Ustava, znamenad to, Ze nad modernou Ustavou ako vrcholnou sicastou pravneho
poriadku materidlneho préavneho §tatu uz neexistuje Ziadne nadpravo, Ziadne prirodzené
pravo? Co potom, ak aj text Ustavy prestéva byt zavézny pre Ustavny sud a jeho nélezy
a uznesenia sU s nim v rozpore? Znamena to, ze tym, ze Ustavny sud vydava novy vyklad
¢lankov Ustavy, aplikuje do Ustavnej regulacie spolocenskych vztahov, napriek existencii
Ustavného textu, nadprévo, ktoré existuje i nad Ustavou? Doktrindlne pravo Ustavného
stdu totiz musi byt nejakym druhom préva uz svojou podstatou (mutatis mutandis zakonné
nepravo a nadzakonné pravo), Ustavny sid nemodze aplikovat neprévo (ex iniuria ius non
oritur) a ak Ustavny sud striktne neaplikuje Ustavny text, aplikuje logicky nadpravo, ktoré
stoji nad pisanou podobou Ustavy (keby dané nadistavné pravo nebolo ,nad” pisanou
Ustavou, nemohol by mu Ustavny sid dat aplikaénu prednost pred pisanou Ustavou a keby
sa nejednalo o pravo, nemohol by ho sud aplikovat, pretoze sidy nemdézu aplikovat
nepravo). To logicky znamena, Ze existuje Ustavné nepravo a nadustavné pravo a Ustavny
sud v pripade nového vykladu Ustavnych ¢lankov aplikuje nadistavné pravo. Z uvedeného
plynie, Zze Ustava prestadva byt vo svojej pisanej podobe bezvyhradny zékladny pravny
predpis Statu najvyssej pravnej sily, pretoze nad fiou vzdy existuje nadustavné pravo a ak
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sa Ustavny text dostane do rozporu s nadistavnym pravom, Ustavny std aplikuje aktuélne
nadlstavné pravo. Kde je ale potom naplnenie principu pravnej istoty pre jednotlivca, ak
pisand podoba ,spolocenskej zmluvy”, teda Ustavy materidlneho pravneho Statu, méze
znamenat Ustavné nepravo?

V praxi to znamend, ze v uréitom okamihu sa existujlci Ustavny text stdva Ustavnym
nepravom a Ustavny sud ho vo svojom vyklade a rozhodnutiach nahradza aplikovanim
nadustavného prava. Tu ale hrozi nekonecny vertikalny presah existencie nadustavného
prava, pretoze v zmysle Rabdruchovej tedrie o existencii nadzékonného, nadistavného
prava plati, Ze v iusnaturalistickom ponimani objektivneho prava nikdy nie je mozné ustalit
stabilni podobu hierarchicky najvy$sie polozeného pravneho predpisu, pretoze podla
prirodzenopréavnej tedrie vzdy existuje pravo prirodzené, ¢im hranice medzi prirodzenym
a pozitivnym pravom, rozumej hranice temporality a bezvyhradnej zavazne;j stability obsahu
textu zakladného pravneho predpisu $tatu, nie je mozné objektivne ustalit.

Akraz Gstavny std aplikuje naduistavné pravo, toto pravo sa stava na cas pro futuro zavaznym,
pretoze aj zdkonodarny organ musi reSpektovat existujlce a vyslovené nadustavné pravo,
ktoré Ustavny sud vo svojom néleze urobil jedinym aplikovatelnym Gstavnym pravom
a z existujuceho Ustavného neprava urobil neaplikovatelné. Ale ak sa nadustavné préavo
aplikované Ustavnym sidom nestane zavaznym pre vsetky ostatné dotknuté subjekty
tvorby, vykladu a aplikécie prava (napr. istavnym sidom vyslovena pripustnost a nasledne
narodnou radou vyslovena nepripustnost konfrontacie Ustavnych zakonov a Ustavy), ktoré
Ustavné pravo je pro futuro pre jednotlivca zavazné, to pisané v Ustave (,law in books")
alebo Ustavné doktrinované (,,law in action”)?

Vyssie uvedené rozhodnutie Ustavného sidu Slovenskej republiky predznacuje vyslovit
konstataciu, Ze pri praktickom vykladovom a aplika¢nom prelinani sa dualizmu objektivneho
prava (iusnaturalizmus — iuspozitivizmus) sa do cinnosti Ustavného sidu latentne vnésaju
prvky amerického pravneho realizmu a sociologickej jurisprudencie R. Pounda (pévodna
tedria ,law in books” a ,law in action” zo zadiatku 20. storodia).

Podla teoreticko-pravnej koncepcie pravneho realizmu plati, ze rozhodnutie konkrétneho
sporu nie je viazané ani pravnou normou, ani precedensom, ale zalezi len na sudcovi,
ktory rozhoduje na zaklade svojej volnej Gvahy. Americky pravny realizmus sa orientuje
na skimanie toho, ako sudy skutoc¢ne rozhoduju, bez ohladu na to, ako by mali rozhodovat
z hladiska platného prava.

Zakladné teoretické vychodisko sociologickej jurisprudencie predstavuje tzv. ,tedria
zdujmov”. Sociologicka jurisprudencia vychadza z predpokladu, ze pravo méa svoj pévod
v organizacii spolocenskej Ucelnosti a poznat spolocenské ciele a potreby spoloc¢nosti
znamend poznat prvky prava. Preto skimanie tychto spolocenskych skutocnych cielov
musi predchadzat véetkym ostatnym spésobom poznévania prava, ktoré ma zabezpecovat
rovnovahu medzi jednotlivymi druhmi zadujmov v spoloc¢nosti.

V prenesenom obsahovom a pojmovom vyzname na aktuélne pravne redlie plati, ze ,law
in books” funguje ako Ucinny reguldtor spolocenskych vztahov (¢o je jeho cielom) a ako
nastroj predvidatelnosti spravania sa subjektov v State (Co je jeho Gcelom) len vtedy, ak jeho
obsah mé realnu Sancu na pouzitie a presadenie sa. Z uvedeného pohladu hovorime o ,law
in action” (Brostl, Dobrovi¢ova, Kanarik, 2007a, s. 24) z ¢oho plynie, Ze v posudzovanom
rozhodnuti  GUstavného sudu textacia clanku 13 nepredstavuje pre Ustavny sid ,law
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in action”, ale ,iba” ,law in books", kedZe ,law in action” si vytvoril svojou rozhodovacou
c¢innostou, sledujic tym dosiahnutie ,spolocenského ciela a tcelu hybridnych pravnych
aktov orgédnov verejného zdravotnictva”, podporujic tak (v zmysle tedrie sociologicke;j
jurisprudencie a pravneho realizmu) ,spoloc¢enské ciele a potreby spolocnosti”.
Dosiahnutie ucelu a ciela pravneho predpisu, ktorym je regulacia spolocenskych vztahov
na Useku ochrany verejného zdravia, nemdze znamenat, ze ,subjektivna predstava organu
verejnej moci, vydavajliceho pravne akty, o formélnej a obsahovej podobe pravnej
regulécie priestoru jednotlivca v spolocenskej oblasti ochrany verejného zdravia”, sa stane
dévodom pre korigovanie existujiceho ,law in books” na najvyssej Grovni Ustavnej textacie
a to Ustavnym studom Slovenskej republiky tym, Ze Ustavny sud vykladovo vytvori ,law
in action”, ktorym podpori predmetnu subjektivnu predstavu orgénu verejnej moci preto,
aby sa dosiahol , spolocensky ciel' a potreby spoloc¢nosti”, artikulované statom.

Ustava totiz predstavuje (musi predstavovat) v materidlnom pravnom $tate spologensku
zmluvu, nie je to len ,najsilnejsi pravny predpis”, ktory si Ustavny sid moéze vykladat bez
determinéacie s postuldtom, Ze kontinentalne pravo je v prvom rade pisanym pravom,
ktoré sa subsumuje, resp. s ust.§ 2 odsek 1 Z.¢.400/2015 Z.z., kde sa explicitne hovori
o Ucasti (odbornej) verejnosti na tvorbe (a]) Ustavy. Totiz, ak Ustavny sud vykladovo kladie
do Ustavnej textécie Casti, ktoré v nej textacne absentuju, tu uz nejde o vyklad existujuceho
obsahu Ustavného ¢lanku, ale o jeho tvorbu, novelizaciu, kde Ustavny sid nema pravomoc
a kompetenciu. Ani Béckenférdeho paradox, tykajlci sa korelacie vSeobecnosti obsahu
Ustavnych ¢lankov a potrebe ich priamej vykonatelnosti, nemeni ni¢ na tom, ze Ustavné
¢lanky musia byt predovietkym ,,law in books” a ,,law in action” v jednom, aby sa stabilizoval
pravny normativny systém a nestal sa iba prikazom suveréna v zaujme aktuadlneho nositela
Stdtnej moci a z uvedeného plynicej , potreby” prijimania takych vykladovych rozhodnuti
Ustavného sudu, ktoré by neziaduco extenzivne, pod riskom tvorby prava ,law in action”,
menili ,zabukovany” obsah Ustavnych ¢lankov.

Z vyssie uvedeného plynie, Ze vyklad Ustavnych clankov Gstavnym sidom, najma ¢lanku
13 Ustavy, ktory je vo vyznamnom obsahovom nestlade s platnou a Gcinnou Ustavnou
textaciou v zmysle aplikovanej pravnej tedrie ,law in books” a ,law in action” tak, ako
je to analyzované autorom v predoslych riadkoch, spésobuje extrémnu disproporcionalitu
stretu zékladnych prav a slobdd jednotlivca a verejného zaujmu Statu pri ochrane verejného
zdravia.

Zaver

V suvislosti so skimanim Ustavnosti aktudlne prijimanych normativnych pravnych aktov
orgadnmi verejnej moci na Useku verejného zdravotnictva bol v ¢lanku prezentovany
vyvstavsi aktualny problém v otdzke urcenia hranic aplikacie extrémnej disproporcionality
pri strete katalogizovaného zédkladného prava a slobody jednotlivca s verejnym zaujmom,
ktory sa Stdtom prezentuje ako ochrana verejného zdravia vo zvyrazneni jej dvoch aspektov
a to pravnych foriem regulacie priestoru jednotlivca zo strany Statnej moci a vykladu
a aplikacie Ustavného textu Ustavnym stidom Slovenskej republiky.
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Summary

In connection with the reserching of the constitutionality of currently adopted normative
legal acts by public authorities in the field of public health, the article articulated the current
problem of determining the limits of the application of extreme disproportionality
in the clash of the catalogued fundamental right and freedom of the individual with public
good (interest), which is presented by the state as the protection of public health.
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THE IMPACT OF COVID-19 PANDEMIC
ON THE TOURISM MARKET IN THE CZECH
REPUBLIC

VLIV PANDEMIE COVID-19 NA TRH
CESTOVNIHO RUCHU V CESKE REPUBLICE

Pavlina Pellesova
Klara Vaclavinkova

Abstract

Tourism is one of the most important economic sectors in the world. Tourism is an initiating
industry that generates additional consumption. Demand is shifting to accommodation
facilities with a higher standard of service. Accommodation services are one of the sectors
that have been hit hardest by the COVID-19 pandemic and together with hotels
and guesthouses including the shortage of guests in many regions they are still struggling
financially. Tracking domestic and inbound tourism shows that the number of foreign
tourists is down 63 %, on the other hand, it is possible to see an increase in relative visits
and business trips.

Keywords
tourism, pandemic, impact, development

Abstrakt

je odvétvim, které generuje dalsi spotfebu. Poptavka se presouva do ubytovacich zafizeni
s vys$§im standardem sluzeb. Ubytovaci sluzby jsou jednou z oblasti, které pandemie
COVID-19 zaséhla nejvice a spolu s hotely a penziony, véetné nedostatku hostl, se v mnoha
regionech stale potykaji s finanénimi problémy. Sledovani domaciho a pfijezdového
cestovniho ruchu ukazuje, ze pocet zahranicnich turistd klesl o 63%, na druhou stranu
je mozné zaznamenat narust relativnich navstév a sluzebnich cest.
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Introduction

The COVID pandemic has had a significantimpact on tourism supply and demand. All factors
have experienced a significant reduction in values which has had an impact on tourism
supply. The aim of this paper is to describe these changes and identify the most significant
trends in this area. Tourism is one of the most important economic sectors in the world.
It ranks third in terms of exports (after fuels and chemicals) and in 2017 its share of global
trade was 7%. After a decade of growth, the number of international tourists reached
1.5 billion in 2019 (UNWTQO, 2020). The number of domestic tourists reached 9 billion
last year. Globally, tourism supports 10% of jobs and provides livelihoods for millions
of people in developing and developed economies. Only in Europe, it supports 27 million
jobs and millions of private companies. In some small island developing states, tourism
accounts for up to 80% of exports. It also accounts for a significant share in developed
countries (Germany 3.9 %, France 7.4 % and Spain 11.8 %).

Tourism and the pandemic

During the middle of December 2019, the virus firstly broke out in Wuhan city of China
and it has been spread over different nations mainly through airways. The World Health
Organization (WHO) identified the fact that such Covid-19 virus spread over 206 nations
and their territories severely. Studies before Covid-19 had already identified that infectious
disease outbreak is the major upshots over tourism industries over the world. The Covid-19
situations leads to two main losses, the first one related to human life and the second one
concerning the shutdown of economic activities. Most of nations provide support in terms
of benefit transfer, which is observed within the stringency factors identified by data
capturing centre. International organisations have already predicted economic slowdown,
which may be prolonged towards the first half of 2021. The prolonged effect of Covid-19
disrespects different functioning wings of various economics in the world. Normal life as well
as earning competence of especially marginal people have been affected tremendously
(Saha et all., 2021).

Also, pandemics have different impacts on various industry sectors. Early pandemics,
including the Black Plague (1347-1351) and Russian Flu (1889-1892), significantly impacted
agricultural sectors and other areas where workers and artisans were predominantly
employed. However, as the world economy is becoming increasingly reliant on services,
the industry sectors primarily influenced by pandemics has shifted over time. Consequently,
more recent pandemics have impacted industries like education, healthcare, retail,
hospitality, travel and tourism. To recognize the link between pandemics and different
industries, the last part of this manuscript/work focuses on how the four macro forces have
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affected some of these industries, particularly during 20th and 21st century pandemics
(Gopal at all., 2021).

Tourism is an important sector of the national economy. Itsimportance increased significantly
during the 20th century and it became a common part of people’s life of developed
countries. We consider it a socio-economic phenomenon today. It contributes decisively
to the creation of gross national product as well as it helps to balance regional disparities
etc. Tourism is an interdisciplinary phenomenon understood as the subject of research
of many scientific disciplines, for instance. The knowledge from individual disciplines
forms an interdisciplinary science — the theory of tourism — performing an integrating
and generalizing function in relation to the scientific disciplines that study tourism (Kajzar,
2015).

The Concept of Tourism in the Czech Republic was an important document in the tourism
in the period 2014-2020. It says which indicators in the field of tourism are important.
This is the number of overnight stays by domestic visitors, the number of collective
accommodation establishments; the number of overnight stays of foreign visitors, occupancy
rate; Competitiveness Tourism Index; the number of people employed in tourism, gross
domestic product of tourism; the domestic consumption of tourism and foreign exchange
earnings from tourism (Kajzar, Vaclavinkova, 2016).

Material and Methods

The author used data from the Czech Statistical Office that were examined in their relevance
to the COVID-19 pandemic. Basic statistical indicators were used. The main conclusions
of the article are based on these data. The data were compared by using basic statistical
parameters, the authors used Excel and basic statistical analysis.

Impact of the COVID pandemic on secondary supply and demand in tourism
in the Czech Republic

Tourist destinations are changing due to globalisation processes, the range of products,
lifestyle and culture of the region's inhabitants are changing. The number of influences,
including the intersection of local and transnational ones, affects the destination.
Demand and supply in the CZ sector currently tend to rationalisation. Globalisation has
led to the creation of national and international hotel chains as, for example, hotels
operate through franchising, management contracts or groups formed through voluntary
cooperation between member hotels. Globalisation also has an impact on the supply
side in terms of branding in CZ. For instance, if a hotel, the part of a hotel chain, cannot
organise a planned event, it will approach a hotel that belongs to the chain. Thus, it defends
the interests of the brand without approaching a competing hotel (Pellesova, 2018).

Results

The impact of the pandemic on tourism has been overwhelming. The number of guests
in domestic mass accommodation facilities fell by 51% to 10.8 million last year, while
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the number of overnight stays fell by 45% to 31.2 million nights. Even more catastrophic
drop was prevented in summer months when restrictive measures were relaxed
and the missing foreign tourists were at least partially replaced by domestic demand.
The number of domestic guests staying in July and August rose by more than 20 % year-on-
year. However, the shortfall could not be made up. The number of domestic guests overall
fell by 28 % to 8 million in 2020. The lowest falls in domestic arrivals occurred in the regions
of Karlovy Vary (-9 %), South Bohemia (-17 %) and Liberec (-19 %). On the other hand, Prague
(-41%) experienced the strongest decline in interest in the domestic tourism. Foreign
visitor arrivals decreased by a quarter compared to 2019, i.e. to 2.8 million guests. Overall,
over 8 million foreigners stayed in domestic accommodation last year with the number
of overnight stays falling by almost 20 million nights. All regions noticed a reduction of more
than 50 % in the number of foreign visitors. The biggest drop in regional comparison was
recorded again in Prague losing more than five-and-a-quarter million foreign guests, which
corresponds to a decrease of 79%. In Ceské Budg&jovice, 83 % of foreign visitors fell year-
on-year, in Cesky Krumlov 82%, in Brno 75%, in Plzert 73% and in Maridnské Lazné 71 %.
In Karlovy Vary, the decline in foreign clientele was "only" 65 %.

Tab. 1 The average length of stay in days in regions

Region 1 half 2020 2 half 2020
Prague 2,7 3
Karlovy Vary 5,5 5,1
South-Moravian region 3 3,6
Central Bohemian region 3,3 3,8
Moravian-Silesian region 4 4,1
Plzen region 3,5 4,1
Usti region 3,8 4
South-Bohemia region 4 3,6
Olomouc region 4,5 4,5
Zlin region 4.1 4,4
Hradec Kralove region 4,6 4,3
Pardubice region 3,8 41
Vysocina region 3,2 4
Liberec region 4.2 4,2

Source: Own processing according to CSO

Of course, it is not only the Czech Republic that has suffered from the drastic reduction
in tourism. According to the World Tourism Organisation, the total number of international
arrivals fell by 74% last year. Around one billion people travelled around the world,
in addition, only Europe counts with around half of this decline. The fall in international
tourism receipts could reach up to 1.3 trillion USD and the losses could lead to a reduction
in global GDP of up to 2%.



CENTRAL EUROPEAN PRPERS 2022/X/1 83

Tourism is an initiating industry that generates additional consumption. According
to the latest analysis, this year's fall in tourism and the decline in sales in related sectors
will bring losses of 324 billion CZK to the Czech economy and the loss of almost 200,000
jobs. Estimated tourism consumption in the Czech Republic will fall by 161 billion
CZK in 2020 compared to the last year. The highest loss, more than 80 billion, will be
attributed to the capital city of Prague. It also recorded the most significant year-on-year
drop in consumption (77 % compared to 2019). Significant year-on-year losses also affect
the Central Bohemia, Pilsen, Karlovy Vary and Usti nad Labem regions.

Despite the fact that the summer season noticed a restart of domestic tourism and some
regions even performed better than last year, moreover, in spite of all the incentives for
travel from the state or individual regions, domestic tourism consumption will fall by 21
billion CZK in 2020. The significant drop in foreign tourist arrivals has caused losses
in the sector with the amount of 92 billion CZK.

The demand is shifting to accommodation facilities with a higher standard of service.
The threat to domestic businesses is a global product with high quality, catering to many
target groups, and this allows for global branding. Therefore, enterprises are forced to use
modern information and communication technologies to be competitive in building a global
brand (PelleSova, 2018). Between 2018 and 2020 there was an increase in all parameters,
the values for 2021 are not yet available, however, it is expected that the global pandemic
will cause a decrease in all accommodation numbers.

Tab. 2 Structure of mass accommodation capacities by accommodation category

2018 2019 2020
Accommodation facilities 9426 9 383 10 699
by category:
Hotels and accommodation 6277 6 236 7473
Hotels ***** 62 65 68
Hotels **** 693 705 819
Another hotels 1898 1856 2 059
Pensions 3624 3610 4527
Camps 565 567 581
Cottage settlements
and togurist hostels 777 772 1065
S;Z‘jvrh’;‘:; specified 1606 1608 1562
Rooms 210 415 210 496 228 431
Beds 537 603 539 685 592 314

Source: Own processing according to CSO
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here was a significant decrease in the values of all components of tourism in the Czech
Republic. We can see a total decline of 161 billion CZK in tourist consumption. The most
significant decline is in inbound tourism caused by the ban on traveling outside
the country. Domestic tourist tourism recorded a decrease of 21 billion CZK where more
significant decline was prevented by the possibility to enjoy the summer season 2020
without restrictions. The decreases in services are also significant and they are related
to the established restrictions. If we focus on the economic impacts resulting from tourism
in the difference between 2019 and 2020, the consumption of tourism fell from 300 billion
CZK to CZK billion139. This is a decrease of 167 billion CZK. The number of jobs in tourism
was decreased by 111 thousand. FTE and a workload of 193,000 FTE.

In table number 3 we can see the differences in services. The catering sector, which
is interesting to us, has been reduced by 74 billion CZK. For many hospitality entrepreneurs,
however, the pandemic was also a chance to focus on "take away" sales, food and beverage
imports and other forms that could be applied without personal contact with the customer.
However, we can see that all these service sectors have noticed significant declines.

Tab. 3 Declines in tourism consumption in the Czech Republic

Consumption of tourism
in the Czech Republic Year 2019 Year 2020 Deficiency
(in billions of CZK)
Consumption tourism SUMA 300 139 -161
Incoming tourist tourism 124 32 -92
Domestic tourist tourism 90 69 -21
Other components 86 38 48
of tourism
Accommodation services 56 26 -30
Catering services 56 28 -27
Travel agency services,

; . 10 3 -7
travel agencies and guides
Catering and hospitality 173 99 -74
Consumption of residents 118 71 -47
Recreational, cultural,
sporting and other 134 79 -54
entertainment services
Consumption of residents 119 74 -45
Recreational, cultural
and other entertainment 15 6 -9
services

Source: Own processing according to CSO
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Looking at the situation in individual regions, we can see the most significant drop in jobs
in the capital city of Prague where there was a decrease of 55,868, followed by Karlovy Vary
— 9,163, South-Moravian — 8,494, Central Bohemian — 6,733, Moravian-Silesian - 5,229,
Plzeri — 4 821, Usti — 4 613, South Bohemia — 3 233, Olomouc — 2 853, Zlin — 2 806, Hradec
Kralove — 2 248. Pardubice — 2 154, Vysocina — 1 931 and the Liberec region in the last
place with the value — 1 659. The data are valid from 27.11.2020.

Tab. 4 Guests and overnight stays in collective accommodation

;)
Year Guests In % In 9 5 In
2 % 2 £l 2
) c + 3 c 2 c 8 2 ¢
< ) < c [0) Coc| c| o
[0} e) o () e O D 0| T
Ke) ‘@ c o ‘@ oS 2| O @
o o 3] o o S I
x O > o o] (]>) le) o o
2018 | 21247 150 | 10 635756 | 10 611 394 | 55513 922 | 28 753 901 | 26 760 021 2,6 22,7125
2019 | 21998 366 | 11 107 866 | 10 890 500 | 57 024 767 | 29 844 204 | 27 180 563 2,6 22,7125
2020 | 10836444 | 8052274 | 2784170 | 31382494 | 23994 436 | 7 388058 2,9 30127

Source: Own processing according to CSO

The tourists creating the demand have the opportunity to decide in which country they want
to spend their holidays, they can choose the means of transport and the level of service.
The demand in CZ is specified by Bisova (2015), Croes & Ridderstaat (2017), Cro & Martins
(2017), Malachovsky (2014) mentioning the expected demand. Tourists use services while
travelling which can be the same in terms of equipment and assortment in any destination.
Demand in CZ has been statistically monitored for a long time in the Tourism Satellite
Account. Internal CR consumption is an aggregate indicator of the demand of all visitors
who spend their holidays in the Czech Republic (regardless of whether they are Czech
tourists or visitors from abroad). Therefore, we distinguish between domestic and foreign
demand which constitute the total demand. In 2015, consumption reached 250 billion
CZK, which was 5.3 % more year-on-year. The volume of domestic demand was around 100
million subscriptions per year in 2007-2010 with some fluctuations such as weather effects,
economic stagnation etc. Between 2011 and 2014 it was at a lower level and in 2015
it again reached a value of over 100 million subscriptions per year. Due to the effects
of globalisation, demanders are changing their requirements for a destination with
the main focus on destination safety. Therefore, the number of domestic visitors spending
their holidays in the country is increasing caused especially by the security situation
in some destinations. The change in the habits of domestic tourists shows the interest
in holidays last season. According to BusinessInfo.cz, due to fears of terrorist attacks,
tourists significantly reduced their summer holiday purchases in North African countries
and Turkey. On the contrary, the interest in domestic holidays has increased sharply as well
as some foreign destinations which had been out of the main interest of tourists for a long
time (Pelledové, 2018).



ARTICLES X : "
86 Paviina PELLESOVA The Impact of COVID-19 Pandemic on the Tourism Market

Kiara VACLAVINKOVA inthe Czech Republic

Tab. 5 Numbers of tourists and nights in collective accommodation establishments
(CAE)

1+t half 2020 2 half 2020
Numbers of tourists in CAE 2537 816 5 456 245
Number of nights in CAE 7178 989 16 612 493
ﬁv;;ayge length of stay 3,83 4,04
Source: Own processing according to CSO

In the table 5 we can see that in the second half of the year there was an increase
in the number of tourists by 2,918,429. The number of nights spent in the CAE increased
by 9,433,504. The average length of stay increased by 0.21 days. The increase between
half-years was due to the relaxation of restrictions for the summer holidays. For many
operators, this meant a rescue in the form of the possibility of implementing the summer
season. From the above data, it can be concluded that tourism and gastronomic operators
faced a major challenge in 2020. The main changes in the concept of gastronomic services
can be seen in the introduction of dispensing windows, services "with you", food delivery
and emphasis on high hygienic quality and contactless payments.

The Government of the Czech Republic tried to respond to the situation by creating
support implemented by the Ministry of Regional Development in the Czech Republic.
The COVID-Tourism call ended in January 2021. The support for travel agencies is intended
to support the tourism sector or travel agencies affected by the consequences of measures
taken by the government and the Ministry of Health related to the COVID-19 pandemic.
The support is aimed at strengthening liquidity, maintaining the operation of these facilities
and keeping the supply of existing services and jobs. The aid will have a positive effect
on the development of the sector. The subsidy for travel agencies is intended to support
the tourism sector affected by the consequences of government and the Ministry of Health
measures related to the COVID-19 pandemic. The support is aimed at strengthening
liquidity, maintaining the operation of these facilities and maintaining the supply of existing
services and jobs (MMR CR, 2020).

Tracking domestic and inbound tourism shows that foreign tourist numbers are down
63 %, but we are seeing an increase in relative visits and business trips. Foreign visitors
are placing more emphasis on "pure" tourism i.e. cultural and natural attractions as their
primary destination. Domestic visitors, given the opportunities, have started to engage
in hiking and visiting natural monuments. As for travel organization, we see an increase
in individual recreation by foreign tourists. Individual transport by car presents higher usage
while for domestic tourists there is a decrease in the use of train transport. The decrease
in expenditure per person for domestic tourists is from 750 to 690 CZK/person/day, for
foreign tourists from 2220 to 1850 CZK/person/day. The lowest spending is by Slovaks,
Poles, Austrians; this is not the case for Germans and Russians, their spending has remained
more or less unchanged. The general (Machova, 2020) dissatisfaction with the situation
is evident in the slightly higher proportion of dissatisfied tourists.
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Conclusion

Accommodation services are one of the sectors that have been hit hardest by the COVID-19
pandemic and together with hotels and guesthouses including the shortage of guests
in many regions they are still struggling financially. A third of accommodation establishments
has not opened yet and, for example, occupancy rates in Prague hotels stood at 9%
in June. Long-term low demand, especially in cities, the current worsened epidemiological
situation in some regions and the continued absence of inbound tourism could cause
the closure of accommodation establishments. The tourism industry has contributed
130 billion CZK to the state budget in 2019 alone and there are many other services
and product suppliers. In conclusion, although the figures charting the course of the tourism
pandemic in very pessimistic way, the catering operators are those who are trying to respond
to the situation as effectively as possible. The COVID 19 pandemic has brought many
hardships and economic problems worldwide. However, every problem must be taken
as a challenge and confronted with the reality. It can be said that most catering services will
survive the crisis, moreover, they will implement new trends in their regular offer.

. This paper was supported by the Ministry of Education, Youth and Sports of the Czech
Republic within the Institutional Support for Long-term Development of a Research
Organization in 2021"
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Pri pojoch komunita a komunitna praca, mnohym z nas v prvom rade napadne podpora
osbb, Zijuca v segregovanych lokalitdch, na periférii spoloc¢nosti ako marginalizovana
skupina, ktord nutne vyzaduje Gc¢inné stratégie smerujice k inkldzii na lokalnej Grovni.
Ci si to véak uvedomujeme, alebo nie, Zivot v komunite sa tyka kazdého z nas. Mézeme
byt plnohodnotnym aktivnym ¢lankom v systéme réznorodych vztahov a procesov, aleb
pasivnym prvkom bez akejsi &innorodej participacie. Zivot v komunite, nie je nieco
samozrejmé a nemenné. Mézeme tu vidiet existenénl nevyhnutnost byvania v spolo¢nom
priestore, ktoré vSak nemusi vytvarat najdoélezitejsi socidlny Gtvar — komunitu. Komunitu,
je potrebné vnimat ako Sirsi priestor umozrujuci vytvarat nové vztahy s jednotlivcami, alebo
skupinami s ktorymi sme predtym Ziadne vztahy nemali. R6znorodost vztahov, ktoré sa
nadobudaju v réamci komunity, ovplyviuju hlavne kvalitu Zivota v komunite. Tymto a dal$im
témam sa venuje publikicia Komunita a komunitna praca od autorov Katariny Sifianskej
a Dusana Slosara. Okrem teoretickych
vychodisk, pristupov a histérie komunitne;j
prace vyuziva publikdcia aj konkrétne
metddy a techniky pri praci s komunitou o .
. .. . UNIVERZITA PAVLA JOZEFA SAFARIKA V KOSICIACH
ako aj tzv. ,,ndvod” participacie obcana FIL?{i&f;E;él“Fcﬁﬁg.TA
pri_komunitnom planovani a komunitnom
plane. Pradca v komunite nie je iba
o zodpovednosti oficidlnych autorit, ktori
maju poviinost sa angazovat pri praci
v komunite, ale autori publikacie velmi
odvézne apeluju hlavne na zodpovednost,
aktivizaciu, participaciu a  kooperaciu
kazdého  jedného ¢lena komunity pri
napliani cielov ohladom spolo¢ného
dobra a kvalitného Zivota.
Struktira  publikicie je prispdsobena
obsahovej néplni a napovedad o ambicii Kataring SINANSKA, Dusan SLOSAR
spracovat  dant  problematiku  co
najdetajlnejsie. K pochopeniu jednotlivych
stvislosti danej problematiky, Ccitatelovi
mézu  pomoct vhodne zvolené nézvy
jednotlivych kapitol. Publikacia
je rozclenend do 15 kapitol: Prva kapitola
detailnejsie charakterizuje komunitu. Autori

Komunita a komunitna praca

Kosice 2020
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definujikomunitu cez prizmu réznych vednych disciplin, ako socioldgia, socidlna psycholégia
tak aj z pohladu pomahajlcich profesii akou je sociadlna praca. Autori v danej kapitole
apeluju aj na nutnost rozvoja komunity, ktoréd okrem iného potrebuje vytvorit mechanizmy
na vyjednavanie a presadzovanie dohéd o verejnych roléch a povinnostiach. Dana kapitola
velmi stru¢ne popisuje histériu komunitnej prace. Nasledujlca kapitola sa venuje pristupom
v komunitnej praci. Jednotlivé pristupy ako je konstruktivisticky pristup, otvorené myslenie,
posun od ,lektorovania a poucania” k ,uceniu sa a poclvaniu”, posun od teoretickych
pristupov k praktickej$im, terénnym a kontinualnym procesom, posun od efektov rozvoja
komunity k ¢lenom komunity ako aktérom rozvoja a subjektom uskutocriujdcich zmenu,
akcentuju na riadenie komunitnych sluzieb, ktoré ma byt ¢o najblizsie k obcanovi. Autori tu
apeluju na nevyhnutnost vytvorenia priestorového ramca pri praci s komunitou, v ktorom
jednotlivi ¢lenovia mézu nachadzat svoje miesto pre sebarealizdciu. Obsahom Stvrtej
kapitoly su teoretické vychodiska komunitnej prace. Kapitola opisuje vyuzitie jednotlivych
tedrii v komunitnej praci, ktoré mézu byt rozliSené podla vztahu k tradicidam myslenia
a metdde vyskumu. Okrem tedrii dana kapitola opisuje aj teoretické smery vyuzivané
v komunitnej praci ako napriklad sme behavioralnych tedrii, tedrii socidlnych systémoyv,
tedrii socialnej vymeny, tedrii socidlnych sieti a inych smerov. Odévodnenie dalsej kapitoly
pochadza zo samotného procesu komunitnej prace, hlavne z principov vyjadrujlcich nie
len parametre pre tento proces, ale tvoria zéroven aj limity, ktoré ho ovplylviiuju. Siesta
kapitola velmi detailne $pecifikuje jednotnotlivé fazy komunitnej prace, ktoré zohladnuju
dosahovanie cielov, nadvaznost a postupnost realizacie jednotlivych aktivit. Siéastou tejto
kapitoly st aj stru¢né informéacie o kritéridch dobrého projektu komunitnej prace a velmi
cennym vkladom tejto casti je trvald udrzatelnost dosiahnutych zmien v komunite. Dal3ia
kapitola je praktickou implementéaciou jednotlivych vzorov aktivit z praxe, ktord popisuje
ako vyuzit modely, ktoré pomahaju Struktirovat a organizovat pristup ku komplikovanym
situdciam vznikajicim v danej komunite. Obsahom 6smej kapitoly st metddy a techniky
komunitnej prace. Po vstupnej ¢asti terminologického vymedzenia danych pojmov ako st
metodika, metdda, technika, metodické konanie, autori blizsie Specifikuju aj diagnostické
metddy, ktoré st pouzivané v komunite. Stcastou tejto kapitoly si aj metddy vyjednavania
s komunitou, ktoré sa pouzivaju aj pri rieseni konfliktov v komunite. Rozsiahly priestor autori
venovali prave aktivizacnym metédam a technikdm, ktoré s zamerané nielen na aktivizaciu
komunity, ale aj na zapojenie Sirokej verejnosti do procesu rozvoja komunitne] prace,
do zistovania potrieb, nézorov, postojov a stanovisk ¢lenov komunity, pri jej vzdeldvani
a pripadne aj pri jej presvedcovani. Deviata kapitola sa venuje komunitnému rozvoju.
Sucastou tejto kapitoly su aj principy a hodnoty komunitného rozvoja, zadsady komunitného
rozvoja v praxi a inovacie, ktoré komunitny rozvoj prinésa, prostrednictvom komunitnych
aktivit, produktov alebo sluzbieb. Obsahom desiatej kapitoly je komunitné rehabilitacia.
V pomerne sirokom vymedzeni daného pojmu nechyba autorom anilegislativna amedicinska
charakteristika. Autori v tejto kapitole predostreli aj komunitna rehabilitaciu v EU, siéastou
ktorej je dlhodoby zémer politiky EU a novy pristup k zdavotnému znevyhodneniu.
O realizovani idealov komunitnej prace v praxi hovori dalsia kapitola s ndzvom komunitné
planovanie. Okrem identifikacie pristupov k procesu komunitného plédnovania, tato kapitola
sa venuje aj komunikacii pri tvorbe komunitného plénu, prinosom plénovania socialnych
sluzieb a komunitnému planu sociélnych sluzieb, kde autori vychadzaju z legislativneho
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ukotvenia. Dvanasta kapitola obsahuje postavenie samospravy v komunitnej praci. Dotyka
sa kompetencii samospray, jej funkcii ako aj strategickych a koncepénych dokumentoyv,
ktoré sa uplatiuju v podmienkach Slovenskej republiky a ovplyviiuju situaciu v miestnej
samosprave. Obsahom trinastej kapitoly s ndzvom komunitné centrum, autori strucne
a vystizne charakterizuju tdto institlciu v priestore Uzemnej posobnosti. Charakteristiku
pomahajlceho profesionéla v zmysle odhalenia priorit a potrieb danej komunity, popisuje
predposledna kapitola. Z daného obsahu je viditelna nevyhnutnost zastipenia tejto profesie
pri definovani problémov, ktorym je komunita vystavena. Na dolezitost robit rozhodnutia
v komunite demokratickym, horizontdlnym, participativnym spésobom, bez delegacii,
hierarchii, prostrednictvom pozitivne nastavenych procesov a technik poukazuje posledna
patnasta kapitola. Autori sa zamerali v tejto kapitole aj na problematicky koncenzus, ktory
ak ma byt v komunite mozny musi napliat urité podmienky poénlc spoloénym ciefom
a kon¢iac facilitdciou a aktivnou participaciou, ¢o nemusi byt vzdy samozrejmostou. Tazisko
tejto kapitoly je v rozhodovacom procese ako v Struktire, procedure, variaciach tak aj
v technikéach rozhodovacieho procesu.

Publikacia (monografia) je zaujimava najma jej spracovanim. Autorom sa priblizne na 145
stranach podarilo zachytit vSetky zakladné problémy komunity a komunitnej prace z pohladu
miestnej samospravy, poméahajucich profesionalov, mimovladnych organizécii a dalsich
subjektov angazujlcich sa v tejto oblasti. Publikacia je napisana zrozumitelnym sp&sobom
nielen pre Studenta a vedeckych pracovnikov, ale aj pre vsetkych, ktori sa zaujimaju
a hlavne chcu posunut v aktivizaénom pristupe v rdmci svojej komunity. V stcasnosti sa
zvl&st apeluje na deinstitucionalizaciu socidlnych sluzieb a presun socidlnych sluzieb
do prostredia komunity. Préve v tomto obdobi, v ¢ase obmedzeni stvisiacich s pandémiou
COVID-19, je potrebné zamysliet sa nad komunitou ako priestorom, kde prebieha nas
zivot. Publikédcia je cennym materidlom pri dalsom vedeckom spracovani problémoyv,
slvisiacich aj s jednotlivymi intervencnymi opatreniami pocas pandémie, ktoré sa tykaju
vybranych skupin a st cielom rieSenia projektu VEGA 1/0595/21 Public administration
inverventions at the time of COVID-19 and their impact on the quaity of life of citizens
of selected communities.
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Doc. PhDr. Lenka Lachytové, PhD., MBA.
UPJS Fakulta verejnej spravy

Katedra socialnych studii

Popradska 66, 041 32 Kosice, Slovensko
lenka.lachytova@upjs.sk
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BOOK REVIEW LUDOVIT STUR'S VIEWS
ON THE STATE AND LAW

RECENZE KNIHY NAZORY LUDOVITA STURA
NA STAT A PRAVO

Autori: Chovanec Jaroslay, Cervehansk)'/ Frantisek
Procom, 2005, 291 p., ISBN: 80-85717-16-8

In 2021, Matica slovenska published an interesting and valuable monographic work entitled:
Opinions of Ludovit Stur on the State and Law (318 pages). This is the second, modified
and expanded edition, the authors of which are two important representatives of Slovak
legal science, specifically the science of constitutional law — D.h.c. prof. JUDr. Jaroslav
Chovanec, CSc., And theories of state and law — already deceased - doc. JUDr. Frantisek
Cervenansky, CSc.

The work is dedicated to one of the greatest personalities in Slovak history — the poet
and writer, teacher and politician, codifier of the Slovak language, tireless organizer of social
life and the fighter for the rights of the Slovak nation — Ludovit Stdr. In the introduction
to the monograph, the authors emphasize
that it is not a portrait of Star's personality
(a number of monographic and journalistic
articles of a professional and scientific
nature are devoted to this issue), but
a "more comprehensive reconstruction
of his political and state law, resp. legal
thinking) ‘. This is the first and so far only
monographic work analyzing Ludovit Stur's
views on the state and law. It is thanks
to the authors that they undertook this
difficult task and thus brought an important NA STAT A PRAVO
national awakener closer to current
generations from such a point of view.

The assessed monographic work consists
of the author's text, documentary
and pictorial part. In the presented review,
we are mainly interested in the author's
text, which consists of an introduction
and 6 chapters. In them, the authors
gradually analyze the sources of Stur's
socio-political views, acquaint the reader
with the national philosophy of Stur and its
application to Slovak conditions. In three
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separate chapters, they analyze Ludovit Stdr's views on the state and law, pointing out
the extent to which these views are marked by the revolutionary events of 1848-49,
of which Stur was an active participant in the Austro-Hungarian environment. As a separate
chapter it is possible to evaluate the final part of the work in the range of almost 60 pages
(in the monograph entitled "instead of the conclusion"), devoted to the legacy of Ludovit
Star and Sturovec for current and future generations.

Before we pay attention to the analysis of Stir's views on the state and the law, we consider
it necessary to make a few remarks. Stir's views must be evaluated taking into account
the time in which they arose (roughly in the years 1835 to 1855), as well as the position
of Slovaks, which they had in Hungary at that time. In the words of the authors, Ludovit
Stdr "was not a theoretician of the state and law in the narrow sense of the word, just as he
was not a philosopher in the narrow sense of the word." His views on the state and law are
closely related to the politics of the Slovak national movement of the 1940s, connecting
the national emancipation process with the social and political program.

Star, influenced by Hegl, largely absolutizes the state, emphasizes its primary social status
and role, considers it a prerequisite for the existence and development of the individual,
family, civil society, but also the nation. Stur's absolutization of the state also affected his
relationship to the form of the state, where he promoted the monoarchist principle, in such
a state led by a strong personality (ruler) he saw a guarantee of developing nations without
having their own state (in the sense of an independent state). He did not accept Rouseav's
theory of the sovereignty of the people, which he believed would be a constant source
of dispute between the government and the citizens of the state (its people).

After the Hungarian representation rejected the Requests of the Slovak Nation in May 1848,
Stdr abandoned the solution of Slovak requirements on the platform of the Hungarian
homeland and focused on Vienna. Subsequently, at the Slavonic Congress in Prague (May
1848), he proclaimed the possibility of a federalist arrangement of Austria-Hungary. He
considered the nation to be independent (in today's terminology it is independent / if
it has a defined territory with the possibility to administer it to the extent determined
by the laws and will be able to use its mother tongue in this territory. to address the position
of the Slavic nations, including the Slovaks, within the monarchy, but met with fundamental
opposition, especially from the Hungarian ruling circles.

The practical culmination of Stur's views on the state from the position of resolving the Slovak
question resulted in an armed struggle of Slovak volunteer corps against the Hungarian
revolutionary army. Originally, the Slovaks had a separate fight against the Hungarians for
Slovak demands, not to help Vienna, but objectively it meant help Vienna.

The Viennese government disappointed the Slovaks' hopes and subsequently betrayed
them, and the establishment of Bach's absolutism meant minimizing the conveniences
of the revolutionary years, including the desires and demands of the Slovaks. Stdra was
fundamentally disappointed by this development of events, but he did not stop fighting
for the national interests of the Slovaks and did not give up the possibility of realizing
them within the framework of a monarchist establishment. He saw the fulfillment of Slovak
desires in the unification of the Slavic nations within Tsarist Russia and under his leadership.
He had no personal experience of knowing Russian conditions, so he could not recognize
that Tsarist Russia was the same "dungeon of nations" and had the same power-political
basis as the Austro-Hungarian monarchy.
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The authors of the publication emphasize in several places that Stur also in his views
on law / legal thinking) is based on Hegl's ideas or tries to apply them in the conditions
of the monarchy. He saw in law, in the laws of the state, the embodiment of real
and objective will, the goals of society, the essence of spiritual life and its product. Star's
theoretical understanding of the role of law in the life of society is connected with his
view of the state. Stur absolutizes and sanctifies the law. From this position, he opposes
any attempt to weaken the height of the law, its general objectivity and reasonableness.
In accordance with Hegl's understanding of law, Stur did not master the basic principle
of the school of natural law on the opposite of feudal natural and positive law.

However, in the critique of law (especially Hungarian law, Hungarian laws), Stdr went much
further than in the critique of the state as such. In terms of his views on Hungarian law, he can
be considered a reformer, but also a defender of legality. He not only criticized Hungarian
laws and institutions of justice, but also proposed correcting mistakes and shortcomings
in a legal way.

From the point of view of de lege ferenda, the primary and cardinal problem of the legal
regulation for Stir was the abolition of serfdom (the Hungarian Parliament abolished
it in March 1848). In addition to social and national, Stdr also provides up-to-date political
content with its requirements and proposals aimed at abolishing serfdom, announcing,
e.g. equality of all before the law, abolition of aristocratic privileges, freedom of enterprise,
freedom of the press, etc., it is here that he manifests himself as a supporter of liberalism
and protector of democratic rights and freedoms.

He blames Hungarian law for being adversarial, contradictory, which creates room for
the will of judges and makes access to justice more difficult for ordinary people, criticizes
the judiciary, demands an increase in the powers of royal cities, demands the representation
of nobles in regional offices, recommends shortening court proceedings and reducing
the amount of court fees, introduce justice into the tax policy of the state, etc.

Stur's views on the law form an important, though not the most important, aspect of his
political-thinking profile. His critique of Hungarian law and suggestions on how to deal with
the most pressing issues of the time through law, had a social, political and democratic
content, were part of the democratic agenda that society at the time faced.

In the extensive concluding part, the authors formulate the message and significance
of Stur's perception of the state and law for the present. They highlight two events that
enabled the Slovak political leaders during the 20th century to orient themselves correctly
and follow the legacy of Stur (Sturovec). The first event was the Slovak National Uprising
in 1944, when the progressive part of the Slovak nation stood with a weapon of German
fascism and the Slovaks could join the world peace movement as a fixed part of it after
the Second World War. The second event is related to the establishment of the independent
Slovak Republic on January 1, 1993, when the efforts of five generations after Stur, fighting
for an independent Slovak statehood expressed in the independent Slovak Republic, were
fulfilled and completed.
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ZAKON O OBECNOM ZRIADENI - KOMENTAR,

2. VYDANIE

Tekeli Jozef, Hoffmann Marian, Tomas Lukés
Wolters Kluwer, 2021, 920 stran, ISBN: 978-80-571-0359-2

Komentér poskytuje dokonaly vyklad jednotlivych ustanoveni
zdkona ¢. 369/1990 Zb. o obecnom zriadeni v zneni
neskorsich predpisov vo vézbe na najdbleZitejSie suvisiace
pravne predpisy. l[de o najkomplexnejsie dielo pojednavajlce
o obecnom zriadeni na kniznom trhu v Slovenskej republike.
Komentar nadvézuje na Uspesné prvé vydanie z roku 2014.
Od prvého vydania komentéra v roku 2014 medzi¢asom doslo,
najma v roku 2018, k vyznamnym noveldm zékona o obecnom
zriadeni, ktoré uz vyvolali nutnost zédsadnej aktualizacie diela.
Dielo vsak nie je len o reflektovani novsej prévnej Gpravy,
ale ide hlbsie a v podstate je novym dielom. Autori doplnili
vlastny komentar jednotlivych ustanoveni zakona o pravne
vety najnovsich stdnych rozhodnuti. Autormi publikacie
st doc. JUDr. Jozef Tekeli, PhD., JUDr. Marian Hoffmann,

Zakon

0 Obhecnom
zriadeni

PhD. a JUDr. Lukds$ Tomas, ktori dokladne poznaju problémy Gzemnej samospravy, co
prezentuju precizne spracovanym dielom. Publikécia je uré¢end predstavitelom samospravy,
zamestnancom obci, sudcom, prokuratorom, advokatom, ako aj odbornej verejnosti, ktora

prichddza do kontaktu s obecnou samospravou.

ZAKON O STATNI SLUZBE. KOMENTAR

Ilva Hfebikova, Andrea Faberova, Zuzana Briicknerovd, Petra Kubacova Nejedla, Karel

Moravec, Dana Rouckova, Petr Hirka
Praha: C. H. Beck CZ, 2021, 976 stran, ISBN: 9788074008429

Komentar ptinasi zasvéceny pohled na aplikaci zékona o statni
sluzbé ve sluzebnich Gradech. Vzhledem k dobé dokonceni
textu mlize reagovat na vSechny zmény souvisejicich zakonl
schvélenych Poslaneckou snémovnou v 8. volebnim obdobi.
Promita aktudlni sjednocujici stanoviska a metodické pokyny
zpracované sekci pro statni sluzbu i dosud dostupnou
judikaturu spravnich soudt. Obsahuje také praktické prikladly,
zejména k aplikaci nové pravni Gpravy dovolené podle zakoniku
prace. Vyklad je adresovan nejen personalistim ve sluzebnich
Uradech, ale vSem statnim zaméstnanclim a poskytuje uceleny
obraz o aktualni praxi pfi uplatiiovani zékona o statni sluzbé.

komentar
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SPRAVNI PRAVO PROCESNI

Olga Pouperova, Katefina Frumarova, Tomas Grygar, Martin Skurek
Praha: C.H.BECK, 2021, 544 stran, ISBN: 978-80-7400-827-6

Publikace ptinasikomplexnivyklad spravniho prava procesniho,
a to jak jeho teoretickych vychodisek, tak predevsim platné
a ucinné pravni Upravy obsazené ve spravnim tadu jakozto
obecném spravnim procesnim predpisu. Uvodem kniha
pojednavé o zadkladnich pojmech spravniho préva procesniho,
vcéetné prehledu vyvoje procesnéspravnich Uprav na nasem
Uzemi. V nasledujicim podrobném vykladu jednotlivych
zékladnich zasad cinnosti spravnich organl a zasad spravniho
fizeni se autofi snazi demonstrovat nezbytnost chapani vazeb
mezi jednotlivymi procesnimi instituty, které jsou rozvedeny
v dalSich kapitolach. Struktura ucebnice vychazi ze zavedené
a osvédcené systematiky vyuky spravniho préva procesniho
a systematiky spravniho fadu. Pozornost je pfitom vénovéna
nejen spravnimu fizeni, ale téz postupdm pfi vydavani opatfeni
obecné povahy a uzavirani vefejnopravnich smluv. Vedle toho
kniha pfiblizuje téz spravni fizeni podle zvlastnich zdkond, konkrétné zékona o odpovédnosti
za prestupky a Fizenf o nich a zakona o vyvlastnéni.

PYi zpracovani ucebnice autofi vychazeli jak z klasickych dél spravnépravni nauky, tak
i ze soucasné odborné literatury a aktualni judikatury (nejen) spravnich soudd a Ustavniho
soudu, kterou podrobuji kritickému zhodnoceni. Autofi pfitom upozorfiuji na mnohé
sporné aspekty samotné pravni Gpravy ¢i aktualnich nédhledd na jeji interpretaci a aplikaci
a na nékterych mistech téz nastinuji moznosti jejich feseni. Publikace obsahuje bohaty
poznamkovy aparat a kazdou ze Sestnacti kapitol uvozuje vybér pouzité literatury.

Kniha je diky podrobnosti vykladu vhodné nejen pro studenty pravnickych fakult a jeji
absolventy pfipravujici se na profesni zkousky, ale své vyuziti najde rovnéz v praxi advokatd,
soudct nebo pracovnikd spravnich Gradi.

,
rocesnl

SprﬁVﬂi pravo P
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ETIKA A INTEGRITA VEREJNE SPRAVY

Marie Bohata a kol.
Praha: Grada 2022, 176 stran, ISBN: 978-80-271-3311-6

Publikace pfinadsi zasvéceny pohled na problematiku etickych
specifik a uplatiovani etiky ve vefejné spravé. Zahrnuje
aktudlni koncepty, jako jsou oteviené vladnuti, integrita
a eticka politika, které vychazeji z nejnovéjsich mezinarodnich
zkuSenosti. Priblizuje progresivni nastroje, jakymi jsou
compliance, eticky audit ¢i whistleblowing, jez jsou v CR dosud
mnohdy tabuizované.

Profesiondlni, vykonna a klientsky orientovana verejna sprava
vyzaduje vysoce kompetentni UGfedniky a zaméstnance.
Soucésti profesionality je osobni integrita a etické kompetence,
které by mély byt efektivné podporovany organizaéni kulturou.
Ctenéti v knize naleznou modely pro rozhodovéni ve slozitych
a dilematickych etickych situacich. Publikace se zabyva
i takovymi spolecensky zavaznymi problémy, jako jsou stret
z4jmi, korupce ¢&i diskriminace. Uvodni teoretické kapitoly
dodavaji monografii uceleny ramec.

ETIKA A INTEGRITA

VEREJNE SPRAVY

< OO

Publikace je vhodn& nejenom pro uredniky a zaméstnance verejné spravy, ale také pro
studenty spolecenskovédnich oborl a vSechny ty, ktefi chtéji ziskat nejnovéjsi poznatky
k formovani etické politiky a prosazovani etiky a integrity v organizacich.
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